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By F. LESLIE HART 


The Author, Who Wrote Articles on History of Food Adulteration for 
Us in 1952, Cites Tricks of the Trade and Penalties Subsequently Im- 
posed—wMost of Them in the 1800's, but a Few of Them Much More Recent 


“For ways that are dark, and tricks that are vain . . . ."—Bret Harte 


T HIS AUTHOR, IN 1952, wrote a series of articles on the history 
of food adulteration which were published in this JouRNAL.' 
During the preparation of these articles many items, naturally, were 


accumulated that were not, for various reasons, incorporated in the 
text. Yet these have some interest, historical or human, This article 
gathers up these scattered threads. 

Those interested in the bizarre aspects of food adulteration, and 
its control, will enjoy browsing through two publications that are 
excellent source books for European happenings. The first of these is 
a British journal, The Analyst, first issued in 1875, and now in its 
seventy-ninth volume. This journal, since its inception, has been the 
official organ of the Society of Public Analysts (now the Society for 
Analytical Chemistry), whose members consist, in part, of the officially 
appointed analysts of Great Britain, who enforce the British Sale of 
Food and Drugs Acts. The second is a Dictionnaire des Substances 


' January, August, and November, 1952 eo 
issues. 
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Alimentaire, by A. Chevallier, published in 1857. This is a two-volume 
work, alphabetically listing foods, drugs and commercial substances, 
and giving their composition, uses, possible adulterations, and means 
for their detection. It is replete with footnotes citing penalties imposed 
against violators of national and municipal food laws. 


One of the first general food laws in this country was that of 
Massachusetts. This was Chapter 50 of the laws of 1784 


Whereas some evilly disposed persons, trom motives of avarice and filthy 
lucre, have been induced to sell diseased, corrupted, contagious or unwhole 
some provisions, to the great nuisance of public health & peace, be it enacted 
by the Senate and House of Rep. in General Court assembled, and by the 
authority of the same, that if any person shall sell any such diseased, corrupted, 
contagious or unwholesome provisions, whether for meat or drink, knowing 
the same, without making it known to the buyer, and being thereof convicted 
before the Justices of the General Sessions of the Peace, in the County where 
such offence shall be committed, or the Justices of the Supreme Judicial Court, 
he shall be punished by fine, imprisonment, standing in the pillory, and binding 
to the good behaviour, or one or more of these punishments, according to the 
degree and aggravation of the offence. 


Considering the variety and extent of adulteration occurring in the 
United States during the nineteenth century, the Commonwealth of 


Massachusetts expressed unconscious humor when, in 1882, it placed 


enforcement of state food and drug laws in the hands of the state 
board of health, lunacy and charity. 

The first California law—that of April 16, 1850—omitted all pre 
amble, coming directly to the point. This read: 

If any persons or person shall knowingly sell any flesh, or any diseased 
animal or other unwholesome provisions, or any provisions or adulterated drink 


or liquors, every person offending shall be fined not more than five hundred 
dollars, or imprisoned in the County jail not more than six months 
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Unconventional Pest Control 


The word “adulteration” had been given a restricted meaning in 
the previous articles of this series. There the word contemplated a 


purposeful alteration or debasement of the food, for illegitimate profit 


This excluded natural alterations of foods, such as by insect or rodent 
contamination, rot, and similar happenings. Enforcement officials 
have, however, encountered unusual attempts to control animal infesta 
tion in food factories. Some of these are worthy of note 


Methods for combating the encroachments of animal pests into 
food plants vary from use of a scientific pest control operation to no 
control at all. Food and Drug Administration inspectors tell of two 
plants in which shotguns constituted the sole means of control, One 
of these plants was that of a pickle manufacturer in Missouri, whose 
factory was open to the elements. The inspector told one of the part 
ners that the factory was overrun by rats. He received the reply 
“Don’t worry about the rats, they don’t eat pickles anyway.” The 
factory's broken and open windows offered an invitation to pigeons 
to make themselves at home. Employees engaged in processing the 
pickles would every so often grab a shotgun and blaze away at pigeons 
flying through the building. Food analysts testified in court that they 
found pigeon feathers, among other things, in the pickles made in this 
plant. The Eighth Circuit * took judicial notice of the habits of birds 
on the wing as it sustained the district court's verdict of guilty, when 
it remarked 

The pigeons appear to have access to a large part, if not all of the 
area inside the plant. They were not trained pigeons, and were not house 
broken. The result of their habitation in the plant was what would reasonably 
be expected 

The other case concerned a man in Arizona who set up a plant 
on an abandoned desert airstrip for sun-drying chili peppers. Jack 
rabbits and squirrels, abundant in that region, overran the drying 
racks. Workmen would take occasional pot shots at the animals to 
keep them away. The processor offered this information as evidence 


that he was doing the best he could. 

Some businessmen oftered a bounty or award for each pest caught 
The most unusual offer, probably, was that of the baker in upper 
New York State, who, although operating under excellent sanitary con 
ditions, had a standing offer of five cents for each locust caught in the 


* Kleinfeld and Dunn, federal Food, 
Drug, and Coametic Act 1951-1952, p. 175 








ere: 
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bakery. A noodle manufacturer in Indiana thought he could remove 
weevils from his durum flour by sieving the flour. Nevertheless Food 
and Drug Administration analysts found whole larvae and other evi- 
dences of insect contamination in the finished noodles, and the offender 
eventually appeared in federal court. Here the defendant attempted 
to minimize the offense by claiming they were “such little bugs.’”’ The 
judge was unsympathetic, and imposed a total fine of $650. 


Tricks of Trade 


A century or more ago, a British chemist, John Mitchell, wrote 
a book which he titled: Treatise on the Falsification of Food. In the 
preface he says: 

Science, and the avaricious disposition and misplaced industry of some 
parties have raised adulteration to the standing of an art, and so clever have 
those who deal in its mysteries become, that it requires the greatest tact, labor 
and circumspection to bring their iniquitous proceedings to light 

He further notes that chemistry, while providing newer and better 
ways of detecting adulteration, also “points out new sources for more 
effectually disguising any alteration in the article.” Mitchell's words 
would have been equally applicable if written this year. 

Many writers have commented on the almost universal adultera 
tion of such articles of food as ground spices, coffee, tea and cocoa that 
existed up until the middle of the nineteenth century. The chemistry 
of the time could not distinguish between the several plant materials 
used as adulterants and the true article. One of the most distinguished 
chemists of the day testified in the English Parliament that he could 
not differentiate between chicory and coffee. Similar difficulty pre 
vented detection of other adulterants. It was not until the microscope 

as adopted as an analytical tool that analysts could detect and bring 
legal action against these adulterations, which were listed in an earlier 
article.* One of the reports by the Analytical Sanitary Commission * 
set up by the British medical journal, The Lancet, to investigate the 
extent of food sophistication in the United Kingdom illustrates the 
complacent acceptance of anything below total adulteration, This 
report covers a survey of food stocks in Manchester, England. The 
investigators made 15 purchases of coffee, of which five were mixed 
with chicory. This, they say, is the largest proportion of genuine 
coffee they had thus far encountered. In all, they obtained 73 samples 


*7 Food Drug Cosmetic Law Journal 16 ‘2 The Lancet 43 (1857) 
(January, 1952) 








FOOD ADULTERATION PAGE 329 


of foods, of which 19, or 25 per cent, were adulterated. The report 
concludes : 


This proportion is by no means large compared with what might have been 
anticipated. We therefore congratulate the inhabitants of Manchester upon the 
comparative purity of their food supply. 


Similar general sophistications abounded in wines of the eighteenth 
and nineteenth centuries. A later Lancet report of a sanitary commis 
sion investigation ° states that wine “is liable to great, and often com 
plicated sophistication.” They quote a classification of the wines of 


France as: 
Good—one sixth of total 
Middling—one sixth of total 


Drinkable without disgust—one sixth of total 
sad to abominable—three sixth of total. 


The story of the amelioration of wine typifies the history of many 
foods. Vintage wines are the products of natural fermentation, guided 
only by the wine makers’ art. Average, and inferior, wines are 
manipulated by the wine makers—each in his own fashion—so as to 
“improve” the color, flavor, aroma, or other characteristics, Some of 
these treatments are legal from the viewpoint of the regulatory official ; 
others, such as treatment of the wine with certain substances that 
repress undesirable characteristics or the tricky addition of chemicals 
that alter the fundamental nature of it, constitute adulteration. Gross 
adulterations and substitutions are now seldom encountered, Rather, 
the vintner draws upon the skill of the chemist, who can measure 
excesses or deficiencies of those factors that affect quality, and then 
calculate the precise amounts of additives that will correct the faults. 

Another “trick of the trade” of wine merchants emulates the 
artifices of manufacturers of spurious antique furniture. A British 
writer ® describes how rebottlers of cheap port simulate aged wine, 
imitating the tartar crust by crystallizing artificially colored potassium 
bitartrate on the inside of the bottle, and coloring the inner end of the 
cork to make it appear to have been in contact with the wine for a 
long time. 

A more serious menace to health, contributed by the wine trade, 
was early recognized. This centered on the use of lead tables, pipes, 
faucets, etc. As early as 1777, a French royal ordinance forbade the 

* The Lancet, 1867, p. 263. 


«John Mitchell, Treatise on the Falsifi- 
cation of Food (1848), p. 132 
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use of lead equipment by wine merchants. Chevallier mentioned many 
illnesses,’ at times reaching epidemic proportions, from the use of lead 
equipment, or litharge, in wine-making. This “lead colic’ was recog 
nized by physicians as early as 1698. 

Before food laws adopted the principle of label declaration of 
ingredients, quite a traffic existed in secret compounds and secret 
formulas. These were advertised in trade journals and, at times, for 
household use. An English patented mixture designed to replace hops 
in the brewing of beer was described as the product resulting from 
heating two parts of nitric acid and one part of pine pitch. A “secret 
formula” advertised as a means of raising the strength of vinegar read 
as follows: “Mix 31 grams of cream of tartar, and 62 grams of 40% 
sulfuric acid, bring to a boil, cool, and decant.”” A few drops of this 
liquid added to a flask of vinegar was guaranteed to raise its strength. 
“Egg powders”—usually consisting chiefly of starch and a leavening 
agent, such as baking soda or cream of tartar, artificially colored 
yellow—-found a ready sale. The Dairy and Food Commissioner of 
Pennsylvania, in a state bulletin,® reported on a market survey cover 
ing some 40 of these frauds found in the markets of that state. The 
names of these products—nearly always a play on the word “egg” 
are very persuasive. These names include: Egg-O, Aigo, Agg-O-La, 
Kgg-Sub, Egg-Save, Near-Egg, Egg-Kon-O-My, No-Egg, and 
Sa-Van-Egg. One product, Magic Egg Saver, embellished the label 
with a jingle: 


Mary had a little hen 

Phat acted very queer 

She always laid when eggs were cheap 
But quit when eggs were dear. 


The dairy industry, because of its size, was a particular target 
for these frauds, Butter “extenders” were extensively advertised, The 
lowa State Board of Health warned against these in 1893." One com 
pany set aside the sum of $125,000 to advertise a product called Black 
Pepsin as “a powder prepared expressly for increasing the yield of 
butter and cheese. Each box will make 500 pounds of butter.’ This 
compound retailed for $2.50 a two-ounce box, and was &3 per cent salt, 
15 per cent annatto, and 2 per cent rennet, costing the compounder 
about three cents. A similar article, selling for $1 an ounce, consisted 


7A. Chevallier, Dictionnaire des Sub- * Seventh Biennial Report (lowa State 
stances Alimentaire, Vol. 2. Board of Health, 1893). 

* General Bulletin No. 314 (Pennsylvania 
Department of Agriculture, 1918) 
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of alum, baking solda and turmeric, and still another was 70 per cent 
anhydrous sodium sulfate and 30 per cent crude pepsin. The directions 


usually called for churning together equal quantities of butter and 


milk. The use of these compounds resulted in the production of a 
“butter” containing from 30 to 50 per cent water instead of the usual 
12 to 16 per cent found in normal butter 

Trick preservatives, under appealing names, were available to 
jam and jelly manufacturers and to milk producers, These, undet 
names like Milk Sweet, Freezine, Ozaline, Icealine and Preservaline, 
consisted of boric acid or borax, formaldehyde, salicylic acid or benzo 
acid, or mixtures thereof, Back in 1899 a “shotgun preservative” was 
exhibited at a meeting of the Society of Public Analysts in London 
This was a mixture of alum, salt, sodium nitrate, sodium sulfite, ben 
zoic acid, chloral hydrate and a little todine, truly a bafiling mixture 


for any chemist to identify in food 


\nother “trick of the trade” is the fabrication of completely 
artificial articles of food, akin to the legendary wooden nutmeg of 
Connecticut fame. Some of these have been described in earlier articles 
of this series, Other instances have been recorded in various issues 
of The Analyst. A French artificer made imitation whole black pepper 
by soaking dried lentils first in a capsicum solution and then in a 
solution of an iron salt, and drying them. An ingenious British mer 
chant coated rolls of colored margarine with a layer of real butter, 
to fool skeptical housewives who tasted before buying. Many patents 
have been granted by various countries for machines that fabricate 
artificial cottee beans, green or roasted, In fact, there is a German 
textbook—Lehmann, Fabrication des Surrogate Kaffees (1893)—de 
signed to instruct manufacturers of both ground-coffee substitutes and 


artificial whole beans how to make these frauds 


Albert FE. Leach, one-time analyst for the Massachusetts State 
Board of Health and a contemporary of Harvey W. Wiley, reports ' 
a honey on which much loving care must have been lavished in its 
packaging. The honey was packed in a wide-mouth glass jar contain 
ing a cross-section of honeycomb. Prominently visible through the 
glass lay a honey bee The “honey” was a mixture of glucose and 
cane sugar, and the honeycomb was artificial—-only the bee was 
genuine! 


Food Iesnection and Analysis (ist kd 
1997). p. 513 (footnote) 
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Chevallier reports the clever trick of a Frenchwoman who sold 
rolls of old butter coated with a layer of good, fresh butter. The fraud 
was discovered and the woman was brought into court. The magis- 
trate sentenced her to prison for three months, and in addition imposed 
a fine of 100 francs. 


A cautious, but frank, miller once testified before a Congressiona! 


commission that he regulated the amount of diluent in his corn meal 
according to the customer’s financial rating. The cash customer was 
given pure corn meal—made from kernels only—-while the slow or 
doubtful payer got various amounts of cob ground in with the corn 
meal, the amount being commensurate with the customer’s ability to 
pay. 

The refuse from food-processing plants finds its way into com- 
merce through devious channels. Two examples-——one old, the other 
new—will illustrate the practice: United States Bureau of Chemistry 
Bulletin 122 reported in 1908 that “hundreds of tons of ground olive 
pits have been used for adulterating such important drugs as ipecac, 
belladonna and aconite.” In 1954 the Food and Drug Administration 
initiated seizure action against several lots of ground, roasted coffee 
adulterated with exhausted coffee grounds. The grounds had been 
refuse left from the manufacture of soluble, or “instant,” coffee. 


The substitution of horse meat for beef is an ever-occurring 
transaction. Some dealers and processors of sea-foods, relying on the 
inability of the average housewife to distinguish among the various 
species of fish—especially when filleted or otherwise processed—sim- 
ilarly substitute cheap fish for the more desirable and, hence, more 
expensive fish requested by the buyer. Thus, grouper fillets are sold 
as the higher-priced red snapper, hake is sold as haddock and shark 
steak is sold as swordfish. Sliced sand-eels have been found under an 
“anchovy fillet” label, canned anchovies or herring have been labeled 
and pieces of skate, a trash fish, have been cut to imitate 


“sardines, 
scallops. 


The attempt to prevent the serving of margarine as butter in res 
taurants by national law, as is done in the United States by the 
margarine amendment to the Federal Food, Drug, and Cosmetic Act, 
is no new thing. In England investigations were made 60 years ago 


" Report of the (United States} Indus- 
trial Commission on Agriculture and Agri- 
cultural Labor, Vol. 10 (1901). 
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of the practices of restaurants."* It was found that most London 
restaurants and hotels were serving a mixture of margarine and butter 
as the table spread. Inspectors brought charges against two such 
restaurant owners for this offense, under the Sale of Food and Drugs 
Act. The public analyst testified that both spreads contained 90 per 
cent margarine. One owner said he was sorry and he had had no 
intention to defraud ; the other vehemently said the analyst was wrong 
he had used only 25 per cent margarine. The magistrate fined them 
“ach a shilling, remarking that while the public should get good 
butter, he did not think the statute was made for cases of this kind. 
Watering of milk is a very tempting practice. Water costs noth 
ing; due to the wide variation in the composition of milk, addition of 
water is extremely difficult to detect when done in moderation. Sev 
eral English analysts have reported that watering of milk in their 
districts has been kept down rather well, as judged by the usual week 
day samples drawn from milk carts or stores. However, when the 
inspectors switched to sampling Sunday morning deliveries instead 
of going to church as the dealers supposed, they found watering to 
be excessive. A milkman of Bath admitted he carried two cans of milk 
in his cart. One contained pure milk, from which he sold in the county, 
where there was a public analyst. The other can of milk contained 
20 per cent or more of added water. This he sold in the city proper, 
where there was no such official. 
Sometimes, objective evidence of dilution is present. A New 
York City public health official, writing for The Forum magazine in 
1888, said : 


I have frequently had in my possession toads and small snakes found in 
milk by inspectors, showing indisputably that the adulterator had stopped at 
some roadside pool and filled his cans 


Watering of butter is similarly lucrative, and is no new practice 
Only the methods differ. Around 1950, the Philadelphia District of 
the Food and Drug Administration initiated legal proceedings against 
several manipulators who bought Western butter of legal fat content, 
chopped it up and rechurned it in ice water. This increased the yield 
by absorbing a considerable quantity of water. The rechurned product 
was resold as “country roll—fresh from the farm.”’ This practice also 
ran afoul of internal revenue laws, and the manufacturers were as 
sessed a penalty of ten cents a pound for making “adulterated butter” 


a4 Food and Sanitation SO (1894). 
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under Bureau of Internal Kevenue regulations, in addition to the loss 
of the butter through seizure, and subsequent prosecution, as provided 
by the Food, Drug, and Cosmetic Act. 


Unusual Defenses 


Forensic literature on food adulteration, and the records of en 
forcing agencies at all levels of government, abound with examples 
of unusual, naive and, at times, clever defenses to the charge of 
adulteration. The dairy industry provides particularly interesting 
examples of these odd defenses. This is true because (1) there has 
been a large number of cases filed against members of this basic 
industry, particularly at the local level, and hence there have been 
more chances for ingenuous pleadings and (2) farmers and untutored 
tradesmen are more apt to be frank, even if it hurts their cause. 


The temptation to sell water, costing nothing, as milk has been 
mentioned, Dairymen, when caught in this offense, have tried to 
explain the presence of added water in various ways, sometimes blam 


ing Nature, and other times blaming their employees. Sometimes this 
backfires, A London dairyman chose to plead not guilty, and put his 
milkmaid on the stand. When asked if she had added any water to 
the milk that had been sent to London on a certain day, she replied 
“No, that was Monday's milk, right straight from the cow.” After 
a moment's thought she continued: “It was Friday that I added a 
large jug of water to the milk.” The incidents quoted here are taken 
from The Analyst or from Food and Sanitation, also a British magazine 

Heavy rains have been blamed for the addition of water. One 
dairyman excused himself by saying his farmer had to carry the milk 
in an open bucket three quarters of a mile through the rain. Another 
said that it was raining heavily while he was milking his cows in the 
pasture, and that he estimated that a pint of water fell into each bucket 
during the milking. The magistrate did not accept this plea, and fined 
the farmer 20 shillings and costs. The defendant then spoiled his 
defense by asking: “Am I allowed to put any water in my milk?” The 
magistrate answered: “No, certainly not.” 


\nother farmer was more ingenious. He was found guilty in the 
magistrate’s court of delivering watered milk, and he appealed. In 
the upper court, the farmer argued that his cows had fed on very wet 
grass that day. The grass had grown fast during rainy weather just 
preceding the milking. He then brought his cows into the barn, and 
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there they were fed again with very wet feed. He admitted there may 
have been some idea in his mind that this feeding would increase the 
volume of milk given by his herd, but contended that the milk so 
produced was “just as it came from the cow.” The appellate court 
accepted this novel defense, and the conviction was reversed by a 
three-to-two decision \n Irish farmer was less successful in defending 
against a charge that the butter he sold contained added water. He 
pleaded that the milk from which the butter had been made was 


obtained on a rainy day, but this court did not accept the plea 


\ farmer who blamed his hired hand did not succeed in convincing 
the magistrate. He claimed that his man had upset a can of milk 
spilling a good part of it. To save his job he refilled the can with water 
\fter his employer had received a summons he confessed to the ace: 
dent. The dairyman was fined, nevertheless. Another vendor was 
equally unsuccessful in blaming the addition of water upon his retrig 
erator. He said that he had noticed that the refrigerator tubes had 
bulged after a frost so he drew samples of milk before and after 11 
passed through the refrigerator, had them analyzed, and found that 
the cooled milk had taken up & per cent of water from the leaking 
pipes The vyovernment analyst testified that not & per cent, but 21 per 
cent of water had been added. In this case, the magistrate, possibly 
motivated by a previous conviction, fined the dealer ten pounds plus 


five pounds, six shillings costs. 


An Oxfordshire farmer charged with selling watered milk to a 
dairy company told the inspector that he knew the law allowed him 
to add some water, but he did not know just how much, so he guessed 
at it. The inspector then drew a composite sample of milk from the 
farmer's herd. The government analyst reported this was 40 per cent 


better than the milk which the farmer had delivered to the dairy 


\ conference on food adulteration was held in London in 184, as 
part of the meeting of the International Health Exposition. Here a 
dairyman, while deploring the practice of watering milk, argued that 
laws setting minimum standards for fat and solids of milk were not 
the answer, because the cow does not give a uniform product. He 
said: “Why should I sell my milk without water, when beer contains 
50% or more added water? I’m not protected by law when I buy 
horses, or furniture, or linen.” His suggested remedy was a sort of 
price control, He proposed that householders never pay less than five 
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pence for a quart of milk; then the milkman would be afraid to lose 
trade if he delivered watered or skimmed milk! 


The New York Dairy Commissioner, in his Annual Report, 1887, 
deplored the openness of the traffic in watered milk. He quotes the 
incident of an upstate farmer who delivered his milk to the depot. 
The railway agent noticed the milk cans were not full, so he told the 
farmer. His reply was: “Oh, I’ve forgotten to add the skim milk.” 
He returned to his creamery, brought back what was presumably skim 
milk, and filled up the cans. Another dairyman complained to the state 
inspector that the farmers who supplied him milk added skim milk 
before delivery. This, he moaned, deprived him of the opportunity 
of adding it himself. 


Let us close this discussion of watered milk with two examples 
one English, the other French—of the effect on health by the drinking 
of pure milk. An English inspector, who feared his identity was 
known to the milkman, sent a small boy to buy a half-penny worth of 
milk. The milk was found to be low in fat, and the milkman soon 
found himself in court. Here he said that, judging from the appearance 
of the “bare-legged little chap,” the boy needed quantity, not quality, 
so he had been sold skim milk. The unimpressed magistrate remarked 
that it was the queerest defense he had ever heard, and fined the milk 
man seven pounds. 

The French example is quoted from Chevallier. It occurred in 
Rouen, in 1844. Two farmers were charged by the city police with 
selling watered milk. The excuse was advanced by the defendants that 


they were protectors of public health, since they had observed that 
death by illness occurred more frequently from drinking milk than 
from drinking water. An English milkman advanced this same argu- 
ment some years later at a meeting of dairymen. He held that pure 


milk from the cow is too strong for the human stomach, and must be 


diluted. 


Liquors, both distilled and brewed, offer an opportunity to in 
crease profits by judicious watering. This is particularly true at the 
retail, or barroom, level, and quite a bit of attention had been given 
by local British food officials to curbing the practice. Some British 
bars have attempted to evade responsibility by posting a notice that 
“all spirits sold here are diluted, no alcoholic strength is guaranteed.” 
A dairy bar picked up this idea, and served milk in glasses bearing 
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the inscription “Not guaranteed as new or pure milk or with all its 


cream.” 


In 1878, an innkeeper of England was charged with selling watered 
.gin, In defense he put on a witness who testified that all the gin in the 
neighborhood was watered, and that that was the only way a bar could 
make a profit. The magistrate dismissed the case. Two other tavern 
keepers were not so lucky. One, charged with watering his bar 
whiskey, blamed his mother, who had been looking after the tavern 
while he was away; the other testified that there had been a fire at 
his tavern, and that the whiskey had been put in a barrel that had 


“gotten soaked.” 


\ barman was summoned for selling beer containing 96 grains of 
salt to the gallon. He denied vehemently that he had added salt; what 
he did do, he said, was to add licorice and sugar. He was fined 20 


shillings and costs 


The sale of oleomargarine, first called butterine, as butter was so 
common that this practice became the subject of many a music-hall 
joke. One story concerned the young helper who had just been hired 
Ly a grocer, He was learning the stock, and asked his boss: “How do 
you pronounce B-U-T-T-E-R-I-N-E 2?” “When [| pronounce it,” said 


the grocer, “the I-N-E is silent.” 


The Analyst reports the case of an English cooperative society that 
was charged in 1880 with selling butterine to its members as salted 
butter. The managers of the society admitted the sales, but in extenu 
ation said that they themselves had been swindled in buying the 


butterine as butter. They sold the substitute as butter because: “We 
have to give a large dividend. We must put on a profit somehow.” 
The court observed that since members of the society were their own 


customers, they were cheating themselves, and imposed a five-pound 


fine on the manager. 


Clever Defenses 


The public debates and magazine articles on the need for a federal 
pure food and drug law, that occurred during Dr. Wiley’s campaign 
in 1900-1906, naturally brought forth some public defense of food 
manufacturers. One nationally circulated magazine carried an article 
by Senator McCumber, of North Dakota, deploring the large quantities 
of adulterated foods in American markets. An editorial in the same 
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issue ** claimed that McCumber’s article was greatly exaggerated. 
The editor of course claimed to be in hearty sympathy with proponents 
of the bill, but said that actually conditions were growing better. He 
argued that it was true that dried apples were then sulfited, but that was 
better than stringing them across a living room to dry; that macaroni 
was colored with turmeric to look like egg noodles, but was not hung 
in Italian huts; that meats were more carefully handled by packers 
than that which was butchered on the farms; and that our food was 
purer and more wholesome than that of our ancestors, He went on to 
argue that, except in milk, preservatives do more good than harm, 
quoting some British experiment which showed that children fed on 
borated foods were fairer and fatter than those fed on “pure” food. 


This editor ridiculed state laws that declare it criminal to make 
a food “appear better or finer than it really is.” He preferred to punish 
the manufacturer who does not make his food as attractive as possible 
In a later editorial (April 27, 1905), the magazine condemned the 
“seare exaggeration of the newspapers and the occasional reckless 
generalizations of the official chemists” which have created a prejudice 
against food preservation by chemical agents. It quoted Dr. R. G. 
kecles as proving that the highest death rate from stomach troubles 
was found in those states that prohibited the use of preservatives in 


food. 


Some professional men also joined the camp of those advocating 
the use of preservatives. A well-known chemist, Henry Leffman, 
argued '* that action of authorities in banning preservatives was purely 
arbitrary, without scientific basis, and even in defiance of known data 


Dr. Eecles argued similarly,’® saying that to advocate the use of 
preservatives was to advocate pure food. He said: “Secarcely a month 
passes that some one is not reported killed with impure food, and 
dozens have been seriously injured, and always because the food did 
not contain preservatives.” He claimed that even if it were granted 
that preserved food was harmful, it never did the damage that decayed 
food had done. He challenged anyone to find a single recorded case 
of a person being injured by food preserved with benzoic, boric or 


salicylic compounds, even after 20 years’ use. 


\ somewhat similar argument arose at a meeting of the publ 


analysts of Great Britain.’ A paper expressing the commercial view 


"58 The Independent 49 (1905) ” Journal cited at footnote 14, p. 506 
"76 American Journal of Pharmacy 503 “19 The Analyst 33 (1894) 


(1904) 
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was read by one Edward Collens. He likened synthetic vinegars to 
an apple or turnip pulp flavored with raspberry, and sold as “raspberry 
jam.” Collens argued: “If the turnip could be so treated as to cause 
it to assume the chemical and physical characteristics of raspberry 
why should it not be called raspberry jam?” This bit of sophistry was 
answered from the floor by a public analyst who said it was pre 
posterous to say that an imitation could be sold in place of the genurme 
simply because analysts could not, at that time, distinguish the 
ditference 

Arguments similar to those given during the debates, tm this 


country, on food legislation were heard in England much earlier, dur 
ing the exposé by The Lancet about the middle of the nineteenth 


century. It was argued, in defending the dilution of mustard flour 


with starch, that “the addition resulted in an improved article.” It 
was even sugyested that such a manipulation was a pubhe-health 
measure, in that pure mustard was so pungent that it was injurious 
to health, and that the purchaser was “protected” by dilution with 
an inert ingredient. The article in The Lancet had revealed that 
vinegar was at times adulterated through the addition of sulfuric acid 
The trade argued that this addition was needed, to “preserve the 
vinegar.” Many times, the plea was heard that adulteration did no 
harm. The Lancet dryly remarked that “by this plea we suppose ts 
meant, that they are not hurtful to the health, but only to the pocket.” 


It is in contested trials that the ingenuity of defense counsel ts 
best demonstrated. The obvious strategy, when the facts clearly 
demonstrate adulteration, is to attempt to show the law ts taulty 
The British Sale of Food and Drugs Act of 1875 was almost nullified 


by such a defense.” Section 6 of that act says 


No person shall sell to the prejgudice of the purchaser 
any drug which is not of the nature, substance, 
demanded by such purchaser. [Italics supplied. | 


Not long after this act became effective, several defendants offered 
the novel plea that since the inspector testified that their purchases 
were made with public funds—not for their own use, but solely for 
the purpose of analysis—the sale was not “to the prejudice of the 
customer.” Various magistrates ruled differently on this pleading 
One rejected it with reluctance, even though the adulteration was 
admitted ; others accepted it and dismissed the charges. The situation 


4 The Analyst 77. 84. 164 (1879) 
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was finally cured, after conflicting decisions, by an amendment, in 
1879, which stated: “It shall be no defense in any such prosecution to 
allege that the purchaser, having bought only for analysis, was not 
prejudiced by such sale.” 

This Section 6 was also argued by a Scotch milkman." The 
public analyst's certificate stated that the shortage in milk fat that he 
had found was caused “either by the abstraction of fat, or by addition 
of skimmed milk.” The defense argued that Section 6 dealt with 
addition of a foreign substance, and the analyst certified that the 
deficiency in fat might have been caused by an abstraction of fat. 
Section 9, which, he argued, should have been the section charged, 
specifically prohibits the abstraction of an ingredient of food, “so as 
to injuriously affect its quality, substance, or nature.” The high court 
of justiciary rejected this reasoning, saying it was “of little conse 
quence whether first milk is skimmed and then added to milk that has 
not been skimmed, or whether, it being all in one vessel, it is skimmed. 
The result is the same.” 

The exemption in Section & of the 1906 federal Act for “com 
pounds, imitations, or blends” caused a lot of legal confusion, often to 
the detriment of the consumer. This section read : 

provided, That an article of food which does not contain any added 


poisonous or deleterious ingredients shall not be deemed to be adulterated or 
misbranded in the following cases: 


Second. In the case of articles labeled, branded, or tagged so as to 
plainly indicate that they are compounds, imitations, or blends 


It further requires that the word “compound,” “imitation” or 
“blend” be plainly marked on the package, and defines “blend” as “a 
mixture of like substances, not excluding harmless coloring or flavor 


ing ingredients The other words are not defined. 


The government lost several cases because of this exemption. In 
one concerning a product labeled, “blended maple syrup,” the court 
ruled that the label did not claim the product was maple syrup. but 
was “blended.” The product was, in fact, cane sugar syrup flavored 
with extract of maple wood, The court ruled that all food sugars are 
like substances, and the mixture in question was the very blend con- 
templated by the exemption.” This case was brought under the 


seizure section of the Act. 





* William Robertson and M. Herzog, *N. J. No. 283, 172 F. 781. 
Meat and Food Inspection (1908). 
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In an earlier criminal case involving the same product, the court 
but 
had found for the government on “the broad proposition that this label 


had said he did not pass on whether the product was a “blend,” 
is misleading.” He said “the fundamental fact is that it is not maple 
syrup.” *° Decisions bearing on this question are also given in N, J.’s 
Nos. 399, 1529, 1568, 1803 and 209% under the 1906 Act. The last one 


listed is particularly interesting in that the appellate court made a distine 
" 


tion between “white pepper compound” and “compound white pepper’ 


The Supreme Court somewhat clarified the situation by thei 
Iess-Grape decision.*' The product involved was an entirely synthetx 
flavor labeled “Compound Ess Grape,” an imitation of a true grape 
flavor. The lower court had ruled that the designation “compound” 
exempted it from the adulteration and misbranding provisions of the 
Act. The Supreme Court said that the obvious purpose of the label 
was to declare the product as a compound essence of grape. In fact, 
it contained nothing from grapes, and was a mere imitation, A dis 


honest manufacturer, the Court ruled, could not, by simply using the 


word “compound” on his label, “exempt his wares from all inhibitions 


of the statute and obtain full license to befool the public.” [It ts in this 
decision that Justice McReynolds used the much-quoted remark that 


“the statute enjoins truth; this label exhales deceit.” 


The lack of legal standards has handicapped many a regulatory 
agency. Most of the readers of this JourNAL are familiar with cases 
in this country, under both the 1906 Act and the 1938 Act, that have 
been lost on this pleading. English authorities have been particularly 
handicapped in this way in cases brought against skimmed or watered 
milk. Much of the milk sold in England, particularly in earlier years, 
has come from small herds, or even from singly owned cows. Courts 
there have held that milk is not adulterated—-no matter what the milk 
fat or solids content may be—if it can be shown that such milk came 
unaltered from the cow. A public analyst for Manchester discussed 
this defect in the English act of 1875.% He complained that the 
analyst must use as his standard the analysis of the poorest milk one 
cow can produce, This, he said, means that the assumption must be 
made that “all Manchester is supplied from one miserable, half 
starved cow!” 

*™N. J. No. 47, 180 F. 485 ; *C. Estacourt, Health Lectures for the 


™N. J. No. 6151, U. 8. v. Schider, 246 People (No. 13, 1875) 
U_S. 519 
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In 1901, the British Board of Agriculture, in an attempt to minimize 
the difficulty, ruled that milk containing less than 3 per cent fat, or 
8.5 per cent milk solids shall be presumed not to be genuine for the 
purposes of the Sale of Food and Drugs Act, until the contrary is proved 
This has given rise to an ingenious defense.2* A farmer knows that 
the first milking from a cow is apt to be thinner than the milk obtained 
from a complete milking of that cow, He presumes that the inspector 
in all likelihood a city man, does not know this, so if a violation is 
charged against the farmer, he says he wants to “appeal to the cow,’ 


solemnly draws a few ounces of milk from a cow that has been in pas 
ture all day, and presents this for analysis. The balance of the milking 
goes into his pail. Analysis will probably show about 2.5 per cent fat, 


and the defendant is freed 


Unusual Punishments 

In ancient and medieval times there was a decided tendency to “let 
the punishment fit the crime.” “A History of the Adulteration of 
Food Before 1906,” 7 Foop Druc Cosmetic Law JouRNAL 5 (1952), 
gave some representative examples of such punishment. It is men 
tioned in Piers the Plowman, written in the twelfth century 

To punysshe on pillories 

And pynnynge-stools [ducking stools] 

Brewesters and baksters 

Bochiers and cokes 

For thise are men on this molde 

That most harm wercheth 

To the povere peple 

Further examples of justice in Old England are given in a very 
interesting chronicle of life from the twelfth through the fourteenth 
centuries.** H,. T. Riley tells of bakers sentenced to the hurdle (drawn 
through the public streets on a sled) or pillory. One, found guilty for 
the third time of selling short-weight bread, was barred for life from 
his trade as a baker. A butcher convicted of selling putrid beef was 
pilloried, and the putrid carcasses were burned beneath him. In 1348, 
a certain Agnes was accused of selling putrid meat. She pleaded that 
she had bought the meat from one John, son of Giles, as good, fresh 
meat. John was then arraigned. He acknowledged that he had found 
a dead sow in a ditch, had butchered it, and sold the meat to Agnes 
and others. The magistrate acquitted Agnes, and ordered that the 
sheriff parade John through the main streets of London, preceded by 


"Robertson and Herzog, work cited ™ Memorials of London and London Life 
p. 35 (1868) 
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the flesh and skin of the sow, and then to the pillory, where the flesh 


of the sow should be burned beneath him 


Sutchers, bakers and tavern keepers constituted the main retail 
trade in these times. In 1342 the London aldermen passed an ordi 
nance prohibiting innkeepers from mixing “putrid and corrupt wine” 
with wine that was good and pure. Riley records the case of the 
innkeeper who was ordered to drink a draught of his unwholesome 
wine, and then have the balance of the wine poured over his head 
He was further barred from his trade as a vintner. Five vears later 
he was readmitted to the trade by order of the king 


John Ashton * tells a fascinating story of quick and sure justice 
administered without the complication of judge or jury. It happened 
in India, then under British rule. Travelers had complained that the 
flour they had bought from local vendors was inedible. The adminis 
trator, a Colonel Taylor, quietly obtained samples from every shop in 
the district, tasted them and found them all exceedingly gritty. He 
then summoned all the flour sellers to his office, asking them to bring 
along some of their flour, together with their weights and scales. He 
asked each to weigh out a two-pound portion of his flour. This was 
done, After a long silence, one vendor asked: “Ts this flour for the 
pilgrims?” “No,” said the colonel, “You must eat it yourselves.’ 


The shopkeepers all protested, offering to pay any fine assessed 
rather than eat the flour, but the colonel was adamant: “You made 
many eat your flour, why should you object to eating it yourself?” 
The sellers were frightened, but at last some tried to eat their own 
flour, to the jeers of the spectators. Finally, they could eat no more 
but all swore abjectly, by their temple, that they would sell only good 


flour. There were no more complaints 


Severe sentences at times show up, even in nineteenth and 
twentieth century records, Chevallier mentions several occurring 
around 1840-1850. A Belgian baker was convicted in 1843 of adding 
bluestone (copper sulfate) to his bread. He was fined 423 frances and 
condemned to two years’ imprisonment, his right to a bakery license 
was forever revoked, and his crime and sentence were ordered to be 


yublished in the newspapers. Four years later, 11 Belgian bakers were 
J : ¥z 


arraigned for the same offense. Five of these were sentenced to two 
years’ imprisonment. 
* John Ashton, History of Bread (Lon- 


don, Brook House Publishing Company 
undated), p. 65 





PAGE 344 FOOD DRUG COSMETIC LAW JOURNAL—-JUN 


A similar case is recorded in Food and Drug Administration 
Notices of Judgment (F. N. J. 20051) in 1952. Here, following a plea 
of guilty of operating a filthy bakery, the court imposed a fine of $1,000 
against the corporation, $500 against its president, and $200 against 
the secretary-treasurer. He further sentenced the two corporation 
officers to jail, suspended the jail sentences and placed the defendants 


on probation; one for one year, the other for five years. As a further 


condition of probation the court ordered that the secretary-treasurer 
“permanently cease running a bakery business, directly or indirectly.” 
FN. J. 11860 records a similar sentence. Here a pie baker had 
imposition of sentence suspended, and was placed on probation for 
two years, on the condition that he immediately discontinue his 


pie business. 


A British journal * in 1871 persuaded the foreign office to make a 
survey of food laws throughout the world. The information was 
obtained by the British Consular Service. Some wide variations 
showed up. In Bavaria a person who knowingly adulterated a food 
with an injurious substance was fined 400 florins (about $400) while 
in Memel, a city of Prussia, such a crime was punished by a sentence 
of 15 months to five years in jail at hard labor, or to a death penalty 
if loss of life resulted through the adulteration. In Persia, regulation 
was by town authorities. The bastinado was the usual form of punish- 
ment, In the case of old offenders, the magistrate ordered that the 
nose or ears or, in extreme cases, one hand be cut off. In this country, 
in Missouri, it was more hazardous to adulterate alcoholic beverages 
than food. A food adulterator was subject to a fine of $500, or a year 
in jail, while a person who adulterated liquor could be jailed for 
two to five years. 


This chronicle may well be closed in a facetious vein by quoting a 
suggestion by Letheby, professor of chemistry at London City Hospital 
and one-time public analyst for the City of London. In 1868 Letheby 
gave a series of public lectures, later published.*”” At one meeting he 
commented that since purveyors of putrid meat and meat from diseased 
animals uniformly raised the defense that the meat is good for food, 
they surely could not object to the penalty of being made to eat the meat 
in question, This, he advocated, would at least add to the sum of 


medical knowledge. [The End] 


38 2 Food Journal 1 and 193 (1871-1872). 
" Letheby, Lectures on Food (1822). 





The Why and How 


of Federal Food Inspection 


By McKAY McKINNON, JR. 


The Writer, Who Is Chief of San Francisco District, Food and 
Drug Administration, Spoke Before a Sanitation Conference of 
the Dried Fruit Association of California, Which Was Held at 
Davis Campus of the University of California April 26-27, 1955 


RYING to cover this subject in 30 minutes is like trying to create 

a mural with a cupful of paint and a toothbrush. Any single 
period in the history of food law and its enforcement could profitably 
take up that amount of time. However, let us begin. 


There was little federal interest in domestic food and drug laws 
until the last part of the nineteenth century. In fact, between the 
first “food bill” presented by Representative Wright of Pennsylvania 
in 1879 and the signing into law of the Food and Drugs Act of 1906 
by President Theodore Roosevelt, about 190 measures were considered 
by one or both Houses of Congress. We must leave the fascinating 
aspects of Dr. Wiley’s crusade for a law for discussion some other 
time, Suffice it to say that the law of 1906 came into being without 
provision for mandatory factory inspection and without any require 
ment that food be produced under sanitary conditions, 


Industry had viewed legislation at the federal level to control 
adulterated and misbranded foods and drugs with much alarm and had 
awaited the enforcement impact of the statute with considerable mis 
giving. The history of the next three decades of enforcement was to 
show a constantly developing mutual respect between the enforcing 
agency and the ethical elements of industry. 

On the one hand, the enforcing agency learned through experience 
that most of its problems stemmed from a relatively few malefactors 
On the other hand, the regulated industries realized that enforcement 
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operations were conducted on a thorough, carefully planned basis 
designed to give the utmost protection under existing law to the con- 
sumer and to the complying manufacturer. As indicative of the com- 
plete change of viewpoint by industry, the McNary-Mapes Amendment 
to the Food and Drugs Act of 1906, setting up standards of identity 
and quality for certain canned fruits and vegetables, was enacted on 
July 8, 1930, at the behest of the canning industry. 


Grave Enforcement Problems Called for New Act 


During this period, changes in production techniques, wide develop- 
ment of new products, migration from farm to city of large masses of 
our population and a fundamental shift from self-sufficiency to 
dependency in the matter of foods and drugs created grave enforce- 
ment problems with which the Food and Drugs Act of 1906 simply 
could not effectively cope. By 1933, enforcement officials, consumers 
and forward-looking manufacturers recognized the need for food and 
drug legislation designed to protect the American consumer under 
these changed conditions. The President authorized preparation of 
new legislation for submittal to the Congress, and the “issue was joined.” 


Some old opponents reappeared on the scene, especially in the 
field of “patent” medicines, and the cosmetic industry, newly to be 
regulated, had its spokesmen, but the most vociferous opposition came 
from advertising interests, both press and radio. A number of bills, 
each including some revision designed to overcome opposition, were 
submitted to the Congress between 1933 and 1938. 


In discussing one of the earliest drafts before a subcommittee of 
the Senate, the Chief of the Food and Drug Administration stated 
that, among other things, the proposed new law would include a defini 
tion deeming food to be adulterated if it had been prepared, packed 
or held under insanitary conditions whereby it may have become con 
taminated with filth. He pointed out, in this hearing, the weaknesses 
in the old Food and Drugs Act under which, to support action, filth 
in impressive quantity had to be demonstrated in the food itself. He 
also pointed out to the committee that the new proposed factory- 
inspection section would authorize inspection of manufacturing plants, 
warehouses or establishments in which foods, drugs and cosmetics 
were manufactured and held for shipment in interstate commerce. 
He considered this essential for the effective protection of the public. 
Before the same committee, a representative of a food-manufacturing 





FEDERAL FOOD INSPECTION PAGE 347 


concern strongly urged inclusion of these sanitary sections, pointing 
out that some state laws had carried stringent requirements for 
several decades. 


Wording of Sanitary Sections 


The passage of the Federal Food, Drug, and Cosmetic Act of 
1938 put these two requirements in the law in the following words 

A food shall be deemed to be adulterated . . . if it has been prepared, 
packed, or held under insanitary conditions whereby it may have become con- 
taminated with filth, or whereby it may have been rendered injurious to 
health 

For purposes of enforcement of this Act, officers or employees duly 

designated by the Secretary, after first making request and obtaining permission 
of the owner, operator, or custodian thereof, are authorized (1) to enter, at 
reasonable times, any factory, warehouse, or establishment in which food, drugs, 
devices, or cosmetics are manufactured, processed, packed, or held, for introduc 
tion into interstate commerce or are held after such introduction, or to enter 
any vehicle being used to transport or hold such food, drugs, devices, or cosmetics 
in interstate commerce; and (2) to inspect, at reasonable times, such factory, 
warehouse, establishment, or vehicle and all pertinent equipment, finished and 
unfinished materials, containers, and labeling therein. 

The Congressional committee set forth the intent of Congress 
in its report on the bill which finally became law, in these words 

Authority is provided for inspection of factories doing an interstate business 
It is only through factory inspection that certain abuses of consumer welfare 
can be established. A notable illustration of this is insanitary manufacturing 


conditions. 

Once again, fears expressed by opposition groups prior to passage 
were not borné out by the enforcement record. The Food and Drug 
Administration undertook, as it had enforced the Food and Drugs Act, 
to carry out the mandates of the Food, Drug, and Cosmetic Act effi 
ciently, carefully and without favoritism, to the resulting benefit of 
the consumer and the complying manufacturer 


Factory-Inspection Amendment of 1953 


There were no “overnight” changes in procedures or techniques, 
and for 14 years the authority to make factory inspections, as written 
into the 1938 law, was never /egally questioned. Then, as a result of a 
refusal to permit inspection and a subsequent prosecution action based 
on this offense, the courts held that the factory-inspection section 
lacked that clarity required of criminal statutes, and as written was 
legally unenforceable. Congress thereupon undertook to make its 





PAGE 348 FOOD DRUG COSMETIC LAW JOURNAL—JUNE, 1955 


purpose clear through the passage of an amended Section 704 of the 
Food, Drug, and Cosmetic Act, which became law in August, 1953. 


Throughout the years, factory inspection has been demonstrated 
to be an essential adjunct of enforcement. In the early days, in- 
spectors operated at great distances from headquarters and, guided 
by very general instructions, restricted their operations, in the main, 
to the development of cases based on abuses of long standing. 


Experience soon demonstrated that objective enforcement opera- 
tions fell far short of the goal of guaranteeing to the American public 
foods and drugs which complied fully with all requirements of the 
1906 Act. It was essential that the enforcing agency develop famili- 
arity with all phases of food and drug production and distribution. 
It was imperative also, if modest appropriations were to be expended 
to the greatest possible benefit of the consumer, that violations be 
scaled to their positions of relative importance. This led, in time, to 
the creation of the project method of operations, a system which has 
been followed by the Food and Drug Administration for many years. 


How Project Method Works 


The project method of operation is quite simple. Based on 
experience, on current reports from the field and on evaluation of 
probable developments, the Food and Drug Administration sets up 
schedules which outline generally the work to be done in various 
fields. This project-planning program has called for attention first to 
violations involving possible danger to health. Next in order of 
precedence are those violations offensive to public decency. The 
remaining time is scheduled for the correction of violations in the 
so-called “economic” category. 

The purposes of such painstaking planning are several: First, to 
accord to every manufacturer the same regulatory attention that his 
competitors receive, the problems of enforcement are approached on 
an industry-wide basis. This makes for uniformity of enforcement, 
insuring that the same yardstick is used to measure compliance at all 
points within the United States. Second, it is assured that all con- 
sumers receive, at the same time, the same measure of protection 
through the corrective and preventive operations of the Food and 
Drug Administration. Third, such planning envisions and promotes 
the wise and effective utilization of the modest funds allotted for 
food-law enforcement. 
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Factory inspection is necessarily the heart of such a program. 
It implements the intent of Congress through discovering and, fre 
quently, correcting violations before the consumer has been reached 


The obvious importance of competent establishment inspections makes 
the selection of the personnel to conduct them of utmost importance 


This selection begins with a determination of the technical educa 
tion which these men must possess in order to be capable of being 
trained to make accurate evaluations of the legality of operations in 
plants which they inspect. There is no single technical education 
which permits a college graduate automatically to be well informed 
on the highly diversified technical procedures which are involved in 
the production of commodities we inspect. Our procedure, therefore, 
is to select, through competitive examinations held by the Civil Sery 
ice Commission, inspectors who have good basic scientific training 
It then becomes necessary for the Food and Drug Administration to 
conduct systematic training programs which, over a period of years, 
will supplement the inspector's knowledge and experience with the 
detailed factual information necessary to cover a broad segment of 
the entire food, drug and cosmetic industries. 


In no case is an inspector sent alone to make a comprehensive 
inspection in an industry with which he has had no previous experi 
ence. Insofar as our facilities will permit, we choose those men who 
have been given comprehensive training and have extensive experience 
in the fields in which they are assigned to operate. 


Inspection Procedure 


In general outline, an establishment inspection involves the fol- 
lowing main points: (1) the name and address of the firm, (2) its 
legal status, (3) its officers and the names of employees from whom 
information is acquired, and the responsibilities of key personnel, (4) 
a brief summary of subsidiary or related firms, as well as the other 
trade names under which the firm operates, (5) the class of products 
produced, and the approximate volume of each, (6) collection of 
samples of various finished and unfinished materials, (7) a brief history 
of the business, (8) the kind, condition and source of raw materials, 
(9) equipment investigation, with particular attention to any process 
which may cause the composition of the finished product to be sig 
nificantly different from the same item produced by other firms, (10) 
information concerning manufacturing or processing methods, con 
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trols, formulas, adulterants, accuracy of weighing, measuring and 
packaging, when important, (11) careful appraisal of sanitary condi- 
tions, (12) the methods of distribution employed by the firm, (13) a 
list of recent interstate shipments and (14) specimen labels and label- 
ing of all kinds for submittal with the inspector’s report. 

It should be emphasized that, except in infrequent instances, the 
inspector is well received by plant management. He arrives unan- 
nounced, identifies himself, and prepares and hands to the owner, 
operator, or agent in charge, a notice of intention to inspect. This 
notice carries the date and hour, the name and title of the individual 
to whom it is delivered, the firm name and address, and the signature 
of the inspector. Under the law, this notice, plus the appropriate 
credentials which each inspector always carries, authorizes him to 
conduct the inspection within the bounds covered by the amended 
Section 704(a), which reads as follows: 

For purposes of enforcement of this Act, officers or employees duly desig 
nated by the Secretary, upon presenting appropriate credentials and a written 
notice to the owner, operator, or agent in charge, are authorized (1) to enter, 
at reasonable times, any factory, warehouse, or establishment in which food, 
drugs, devices, or cosmetics are manufactured, processed, packed, or held, for 
introduction into interstate commerce or are held after such introduction, or 
to enter any vehicle being used to transport or hold such food, drugs, devices, 
or cosmetics in interstate commerce; and (2) to inspect, at reasonable times and 
within reasonable limits and in a reasonable manner, such factory, warehouse, 
establishment, or vehicle and all pertinent equipment, finished and unfinished 
materials, containers, and labeling therein. A separate notice shall be given for 
each such inspection, but a notice shall not be required for each entry made 
during the period covered by the inspection. Each such inspection shall be 
commenced and completed with reasonable promptness 


Dealing with Reluctant Management 


The plant management generally designates an official who is to 
work with the inspector, and the inspection proceeds routinely to its 
conclusion. To deal with the occasional instance where management is 
reluctant to permit the inspection—or part of it—to be completed, 
our inspectors’ manual contains the following instructions: 


The inspector’s identification card deals with authority. The Administration 
is proud of the fact that its inspectors depend upon diplomacy, tact, and per 
suasiveness to acquire evidence, rather than upon strong-arm methods. Some- 
times complaints are received alleging that inspectors have departed from this 
tradition. Many of these complaints are unjustified, but in some instances the 
purposes of the law could have been better served if more patience had been 
shown, and by more diplomatic handling of the situations involved. 

Refusal to permit inspectors to copy interstate records or to enter and inspect 
food, drug, device, or cosmetic factories is a criminal offense. If prosecution is 
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brought for refusal, the inspector must show that lis conduct in connection with 


the refusal was reasonable and fair, and that he exercised every reasonable pre 


caution to avoid refusal In no instance can resort to threats of prosecution 


reflect credit upon an inspector when he is met with a refusal There is no 


objection to a courteous discussion of the authority to mspect if it is questioned 
or denied. This discussion should be couched on a plane of helpfulness to the 
person by acquainting him with his obligation under the law 

Inspectors should report the full details of instances of refusal to then 
superiors for reference to the Administration The Administration will issue 
instructions if further action is to be taken 

Obviously, difficulties may be encountered when inspections are 
attempted of firms which are deliberately engaged in serious viola 
tions. In general, representatives of such firms are more likely to be 
evasive than to refuse to permit an inspection. They may seek delays 
so that the evidence of violation may be covered up 

Fear—particularly fear engendered by unfamiliarity with the law 
and with the Food and Drug Administration——probably is responsible 
for hesitation on the part of some firms to deal cooperatively with 
our inspectors, Occasionally an individual will be encountered who is 
so displeased with the Congress, or with one or more top government 
figures, that he catalogues all government employees as blankety-blank 
bureaucrats and, sometimes, inspectors throughout their visits to the 
plant are subjected to caustic remarks that may even approach the 
offensive. Part of the indoctrination of inspectors is the development 
of an attitude which will not permit this type of criticism to evoke 


rebuttal 


Inspector-Management Discussions of Factory Conditions 


For many years, inspectors have operated under instructions to 
discuss with interested management any conditions the existence of 
which may, in the judgment of the inspector, create or result in viola 
tion. The 1953 amendment to the factory-inspection section of the 
Food, Drug, and Cosmetic Act formalized this heretofore informal 
operation in certain respects. When the inspector has completed his 
establishment inspection—be it factory, warehouse, or other type of 
operation—and before he leaves the premises, he is required to give 
to the owner, operator, or agent in charge a report setting forth in 
writing any observed conditions or practices which, in his judgment 
indicate that any product amenable to the law in such establishment 
(1) consists in whole or in part of any filthy, putrid or decomposed 
substance or (2) has been prepared, packed or held under insanitary 
conditions whereby it may have become contaminated with filth or 
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whereby it may have been rendered injurious to health. This is man- 
datory. In addition, the old informal arrangement is still in force. 
Inspectors will be glad to discuss with interested management the 
conditions observed, probably in more detail than such observations 
as can be set forth on a written form. 


Further, if in the course of the inspection the federal inspector 
has obtained any sample, he is required to leave -a written receipt 
with the owner, operator, or agent in charge describing the samples 
obtained. If an analysis is made of samples of any food or of com 
ponents of such food for the purpose of ascertaining whether they 
consist in whole or in part of any filthy, putrid or decomposed sub- 
stance or are otherwise unfit for food use, a copy of the results of such 
analysis shall be forwarded promptly to the owner, operator, or agent 
in charge. 

Now let us evaluate these formal requirements of the 1953 amend 
ment. In the first place, a definite record is made of each Food and 
Drug Administration inspection. Second, where insanitary conditions 
and filth are considerations, the inspector leaves a formal record of 
observation of violative conditions, Third, the inspector gives a 
written receipt for samples taken, describing them in the receipt and, 
fourth, where food samples are collected as part of the establishment 
inspection and examined to determine if they are filthy, putrid, decom- 
posed or otherwise unfit for food, a copy of the analysis is furnished 


the inspected establishment. 


Value of Written Reports 


No longer does top management have to depend on what super- 
visors or other employees in an inspected plant may remember or 


interpret from the inspector's comments at time of inspection. These 


written reports of violative insanitary conditions observed can and 
should be exceedingly valuable to those charged with sanitary opera 
tion, One word of caution: None of the reports given by the inspector 
or mailed to the establishment from the laboratory headquarters of 
the food and drug district can legally be used in labeling, advertising, 
or any other sales promotion, 


In attempting to provide all of the facts necessary to reach a firm 
conclusion as to whether a plant is operating in harmony with, or in 
violation of, the law, inspectors may make flow sheets, take photo 
graphs, sketch equipment, etc. These facts are of tremendous value to 
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supervisory officials who evaluate the inspector's field observations 
They should not occasion undue alarm at time of inspection. 

The gentlemen present here have a primary interest in sanita 
tion; so have we. The law we enforce includes the most positive 
requirements that those who elect to manufacture foods, drugs and 
cosmetics for distribution in interstate commerce operate under sani 
tary conditions. This obligation is not lessened by the fact that 
regulatory attention may be sporadic and inspections may be infre 
quent. Federal, state and local enforcement organizations are seri 
ously understatfed. The Food and Drug Administration, for instance, 
has for the enforcement of all the laws under its control an appropria 
tion which amounts to only slightly over three cents per capita annu 


ally on a nation-wide basis. 


Suggestion for Self-Policing 


The mere fact that regulatory bodies have insufficient personnel 
to give frequent corrective attention to the problems of inmsanitary 
operations can in no wise ameliorate the existence of violative condi 
tions or transfer from the shoulders of the manufacturer the positive 
responsibility for effective compliance with existing law, local or 
federal, It seems to me that the answer is clear cut. Food manufac 
turers, and processors in all fields, must foster the development of 
systems of self-policing. The idea is not novel. In many places where 
it has been tried it has been signally successful, I should think that 
no such manufacturing establishment should be operated without a 
sanitarian within the plant organization, and by a sanitarian | do not 
mean some officer of the organization who has become so used to 
insanitary conditions of long standing that he cannot “see the forest 
for the trees.” The professional sanitarian is an economic must for 
the large food plant. In the smaller plant, the sanitarian may be an 
individual not necessarily formally trained, but one with common 
sense, a hatred for filth and a clear, two-way line of communication to 
top management. In a plant of any size, the success of the efforts of 


the sanitarian to maintain a state of cleanliness will be in direct ratio 


to the authority to correct, forthwith, any insanitary conditions 


encountered 

We of the Food and Drug Administration have an abiding inter 
est in any and every approach to the problem of sanitary control which 
is sincere in its purpose. We have developed many methods to facil 
itate the detection of filth. We are glad to discuss conditions observed 
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at time of inspection. We have counseled manufacturers and proces- 
sors who have set up systems of sanitary control. We recognize fully 
the value of practical education in this field. However, let me remind 
you again that the Food and Drug Administration will not lose sight 
of its basic function of enforcing the Food, Drug, and Cosmetic Act 
and will exert all the pressure at its command toward the correction 
of continued operation under insanitary conditions by any manufac- 
turer or processor anywhere. 


Each man here present has a definite stake in this problem. From 
the standpoint of management, clean raw materials and a sanitary 
plant enhance the product and create optimum working conditions. 
From the employee standpoint, pride in the job, and in the product 
produced, creates contentment and satisfaction. Sanitation makes 


sense morally and financially. Make it a way of life. [The End] 


© FDA REPORT FOR APRIL ¢ 


The 31 criminal-prosecution cases brought to trial in April tor 
alleged violations of the Federal Food, Drug, and Cosmetic Act included 
18 based on illewal sales of prescription drugs, according to the Food 
and Drug Administration, United States Department of Health, Educa 
tion, and Welfare, reporting on May 25. Drugs sold without prescription 
or prescriptions refilled without authorization of the prescribing physi 
cian included “pep pills,” sleeping capsules, potent hormones, thyroid 
preparations, antibiotics and sulfonamides 


The defendants are not representative of the pharmacy profession 
FDA commented. Most of the druggists in this country have a high 
sense of public responsibility, and refuse to sell dangerous drugs to 
persons who may misuse them without medical supervision 


\ device case—in which the defendant received a 90-day jail sen 
tence—was based on talse and misleading curative claims for color 
lamps. The defendant was an itinerant health lecturer who claimed 
that various serious diseases and abnormal conditions are caused by 
specific colors, and offered other colors shining from his lamp to offset 
them For example, diabetes, jaundice and consumption were called 
“vellow diseases” which a green light would cure, while “violet dis 
eases,” including laryngitis, goiter, and heart trouble, required a yellow 
light His lamp, a modification of a child’s toy lantern, had a rotating 
multicolored cylinder which emanated various colored light rays through 
a window in tts outer shell It was given to members of his lecture 
classes on payment of a fee of $32.50 for eight lectures, along with 
manuscripts and descriptive charts 

Sixty shipments of foods and 11 of drugs and devices alleged to 
violate the Food, Drug, and Cosmetic Act were seized during the month, 
according to FDA's report Among the foods seized were 115.140 
pounds of fig paste and sliced figs 





Guilt 
Without Guilty Intent— 
Strict Liability Food Laws 


By LEONARD WOLFRAM 


Mr. Wolfram Notes That the Rule of Caveat Emptor Prevailing 
in the Days Before Strict Liability Food Laws Was in Urgent 
Need of Correction, but That the Extension of Civil Liability 
in Food Cases Has Effectively Resulted in Such Correction 


T HAS BEEN SAID that the road to hell is paved with good 
intentions, Substituting for “hell” “conviction for violation of 
food laws,” this might well be a motto of the food industry, In per 
haps no other field is it so strikingly apparent that laws may be 
violated and criminal penalties incurred despite good intentions o1 
the total absence of wrongful ones 
According to common popular belief, proof of criminal intent ts 
necessary for conviction of crime, As a matter of fact, so widespread 
is this notion that the United States Supreme Court, in Morrissette 7 
LU’. S., 342 U.S. 246, 250-251 (1952), has stated 
The contention that an injury can amount to a crime only when inflicted 
by intention is no provincial or transient notion. It is as universal and persistent 
in mature systems of law as belief in freedom of the human will and a consequent 
ability and duty of the normal individual to choose between good and evil. A 


relation between some mental element and punishment for a harmful act is almost 
as instinctive as the child’s familiar exculpatory “But I didn’t mean to . 


The prevailing popular attitude has been aptly referred to as 
“the deeply rooted conviction that only the blameworthy should be 


punished.” * 


‘Hall. General Principles of Criminal 
Law (1947). p. 33 


355 
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This point of view is based upon the traditional concept of crim- 
inal law and justice, according to which a moral judgment is rendered 
by a decree of punishment. The culprit is said to be responsible, or, 
in other words, justifiably punishable, for his act. The act is consid 
ered to be the fulfillment of an evil state of mind, and the state of mind 
or intent 1s the basis for the punishment rather than the act per se. 

Traditional concepts, however, are changing and the processes 
of the criminal law are being utilized increasingly for the realization 
of ends other than the punishment of guilty-minded evildoers. Dean 
Pound has pointed out that : 


legislation has increasingly created in the interest of the general security 
offences which dispense with criminal intent and imposed penalties for creating 
danger to health or safety although the offender has used all due care 


Such legislation arises out of the comparatively modern tendency 
to promote social and public interests, even though individual rights 
are incidentally abrogated in the process. The machinery of the law 
is invoked to protect the public health and safety by enforcing regu 
latory provisions violation of which involves no moral turpitude. 
Unlike the classic types of crimes, guilty intent need not be established 


for conviction of these “public welfare” offenses." 

The tendency to disregard the subjective element of the accused's 
intent is general, and is not limited to food law. In a constantly in- 
creasing roster of activities, criminal liability is assessed independently 
of proof of guilty imtent. Consideration of the multitude of statutes 
and regulations relating to motor vehicles alone—not to speak of the 


* New York Law Journal, February 10, vard Legal Essays (1934), pp. 401 and fol- 
1950, pp. 523-524 lowing 

*Sayre, ‘“‘The Present Signification of 
Mens Rea in the Criminal Law,"’ in Har- 
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many other so-called public welfare offenses, such as the sale of 


liquor to minors, possession of dangerous weapons, possession of nar 
cotics, ete.—will confirm how large a variety of matters are now 
treated in this manner, The only inquiry in such cases ts as to whether 
the prohibited act has been committed, and not as to whether the 
defendant's state of mind was a guilty one. 

It is in food law, however, that the fallacy of the popular view 
linking conscious fault with criminal punishment is particularly evi 
dent. Up to the middle of the nineteenth century, the sale of unwhole 
some food was treated no differently from other activities regarded 
by law as criminal. For criminal conviction, proof of guilty intent 
was required. The change in the manner of treatment of offenses 
relating to the handling of food from the traditional criminal law 
approach, with its requirement of proof of guilty intent, to the public 
welfare approach, dispensing with proof of intent, occurred at this 


time. 


Rule of Caveat Emptor 

It must be remembered that this was a time when the maxim 
caveat emptor was in vogue. “Shall we indict one man for making 
another a fool?” asked an English court in ruling for the defendant 
against a plaintiff's complaint that he had been swindled by the deliv 
ery to him of a lesser quantity of beer than had been agreed between 
the parties.* 

The time also was one in which civil recourse for damages result 
ing from the consumption of adulterated or unwholesome food was 
based solely on negligence and, as a result, was greatly limited. Unless 
the plaintiff was able affirmatively to establish defendant's negligence, 
he was unable to recover for damages sustained. As a result, cases 
failed “for lack of the plaintiff's proof where there was no lack of the 
defendant's fault . 
to prevent substandard and defective foodstuffs from being marketed, 


’ Too, the public authorities were powerless 


since the remedy of seizure had not yet been introduced 


It was at this time, in mid-nineteenth century, that the reprehensi 
ble conduct of small segments of the trade evoked repressive legisla 
tion, This was designed to prevent the adulteration of food products 
which, as viewed by the New York State Court of Appeals in People 


‘Rex v. Wheatly, 1 Black. W. 273-274 * Cushing v. Rodman, 82 F. (2d) 864, 869 
(K. B. 1761) (CA of D. C., 1926) 
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v. Kibler had “grown to proportions so enormous as to menace the 
health and safety of the people.” ® 


Describing the situation as an emergency, the court stated : 


experience has taught the lesson that repressive measures which depend for 
their efficiency upon proof of the dealer’s knowledge and of his intent to deceive 
and defraud are of little use and rarely accomplish their purpose. Such an 
emergency may justify legislation which throws upon the seller the entire 
responsibility of the purity and soundness of what he sells and compels him to 
know and to be certain. 


Proving Guilty Intent 

In Massachusetts, not long afterward, a defendant was charged 
with violation of a statute providing penalties for “whoever sells or 
keeps or offers for sale adulterated milk’’’ by reason of handling 
watered milk. He contended that the prosecution should have been 
required to prove at the trial that he had committed the offense knowing 
that the milk had been adulterated. The supreme judicial court, in 
overruling his exceptions, pointed out that the statute’s language did 
not require such proof and that the legislature did not intend that tt 
do so. The court further stated that a statute of one year earlier had 


required proof of this type and that one of the reasons which had 
motivated the legislature to repeal it and to substitute the later law 
was undoubtedly the realization of the impracticability, in most such 


cases, of proving guilty knowledge. 


Thus, in the earliest cases construing “strict liability” food stat 
utes, the difficulty of proving defendant's guilty intent is presented 
as a basic argument for laws of this type which carry criminal penalties 


but dispense with proof of criminal intent. 


“Proper Precautions” 


In another Massachusetts case decided by the supreme judicial 
court under the same statute, one year later, a defendant’s exceptions 
to a jury verdict of guilty were overruled, the court stating that the 
legislature had “seen fit to require that every man who sells milk shall 
take the risk of selling a pure article.” * The court went on to state 
that “no man is obliged to go into the business; and by using proper 
precautions any dealer can ascertain whether the milk he offers for 
sale has been watered.” 


“106 N. Y. 321,324 (1887), t—i«*s "+ Cormonwealth v. Waite, 93 Mass. 264 
' Commonwealth v. Farren, 91 Mass. 489 (1865) 
(ts64) 
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The same point of view was expressed in Regina v. Woodrow,® an 
early English case involving a statute similar to those relating to food, 
prohibiting adulteration of tobacco. There the defendant's attorney 
responded to the suggestion that the dealer's alternative to un 
wittingly disobeying the statute was to take pains to examine the 
article before handling it by pointing out that “that might require a 
nice chemical analysis,” to which one of the judges replied: “You 


must get someone to make that nice chemical analysis.” 


The possibility of analyzing and testing products for wholesome 
ness and purity in order to assure a person that he is not handling pro 
scribed items is thus advanced as a justification for strict liability in 
food and related cases. 

Stull another argument was adduced in /lobbs v. Winchester Cor 
poration, 2 K. B. 471, 1910. In that case, involving the sale of unwhole 
some meat by a butcher, the court pointed out in justification of the 
statute that where a defendant acted without knowledge, the court 


in its discretion could impose a small fine or none at all 


Supreme Court Construction of New York Statute 

In St. John v. New York, 201 U.S. 633 (1906), the United States 
Supreme Court construed a New York State statute which provided 
criminal penalties for the sale of diluted or adulterated milk. The 
statute exempted from penalty the producer of milk which was 
naturally deficient, but made no similar exemption for the dealer. The 
Supreme Court affirmed a judgment against the dealer, denying his 
claim that the statute violated the equal protection clause of the 
Fourteenth Amendment and was unconstitutional, since it permitted 
the producer to escape penalty by showing that the milk as it came 
from the cow was the same as the offending sample, but it did not 
permit the nonproducing vendor to do likewise 

The Court belittled the inequity and harshness of this situation 
stating 


The nonproducing vender must exercise care in his purchases, and good all 
around may be accomplished. Through penalty on the nonproducing vender 
the producer is ultimately reached, though he may seem to be indulged. He will 
have to raise the standard of the milk of his herd if he would keep or extend 
his trade as anything but a mere retailer of his product 


Thus is enunciated the doctrine that the penalties of strict liability 


statutes promote efficiency and help to prevent violations. 


¥ 15M. & W. 404 (1846) 
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Undoubtedly, the harshest manifestations of the rule of strict 
liability are to be found in the cases involving possession of unwhole- 
some foodstuffs prior to sale. Statutes proscribe such possession in 
almost all the states and in some municipalities. 

Some of these statutes prohibit possession with intent to sell," 
others prohibit possession for the purpose of sale," still others refer 
to holding or offering for sale '* and some refer to holding, storing or 
other possessing.’* A series of New York City Sanitary Code provi- 
sions, having within the city the force of state law, is aimed at those 
charged with having “held, kept or offered for sale’) unwholesome 
foodstufts.’* Similar prohibitions are contained in the statutes of other 
jurisdictions, although the language of the various laws differs from 
place to place. These laws are all designed to punish possessors for 
sale of foodstuffs unfit for consumption, even though no sale has actu- 


ally been made. 


Cases Arising Under New York City Sanitary Code 
Judicial construction of these statutes is not too common, except 
for interpretation by the New York courts of the New York City 


Sanitary Code provisions. Consideration of these cases illustrates the 


extraordinary reach of the statute. 

It has been held under the New York City Sanitary Code, for 
instance, that the prohibition against holding, keeping or offering un- 
wholesome food for sale is violated even though the defendant does 
not have the offending articles on his premises but has title to them 
while they are stored elsewhere (People v. Kramer Markets, Inc., 254 
App. Div. 827 (Ist Dept., 1938) ; People v. F. Rozzo & Sons, 260 App. 
Div. 861 (Ist Dept., 1940) ; People v. A. & S. Bergman & Company, Inc., 
260 App. Div. 867 (2d Dept., 1940) ). 

People v. Kramer Markets, Inc. was a case involving meat, owned 
by the defendant retail butcher, which was not physically locatedson his 
premises, but which was kept in his supplier’s cooler. People v. Rozzo 
involved lobster tails owned by the defendant, but kept physically on 
the premises of a refrigerated storage warehouse not owned by him. 
People v. Bergman involved canned frozen eggs owned by the defend 
ant egg dealers, but which were located at a third party’s warehouse 
~w Pennsylvania Stats. (Purdon), Tit. 31,” Florida Stats., 1953, Ch. 500, Sec. 
Sec. 1 500.04(1) 

“Arkansas Stats. (Pope's Digest), Ch "Connecticut Gen. Stats.. Revision of 


70, Sec. 6008 1949. Ch. 186. Sec. 3930(¢)(3) 
* New York City Sanitary Code, Art. 9. 
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rather than at the defendant's premises at the time of inspection, In 
all of these cases the appellate division affirmed trial court convictions 
despite the objections of the defendants that they could not be prop 
erly charged with holding, keeping or offering the articles of food for 
sale, since the articles were not actually in their physical possession 

Likewise, there have been convictions for violation of this statute 
where the offending articles were in the hands of processors who were 
in the business of producing manufactured items containing the articles 
in question rather than selling them in their original state. Thus, in 
People v. Deber Pastry Manufacturing Company, Inc., 248 App. Div. 571 
(Ist Dept., 1936), and People v. California Pie Baking Company, Inc., 
255 App. Div. 980 (2d Dept., 1938), the defendants were bakers 
accused of possessing, in the former case, canned pears and, in the 
latter, raisins unfit for human consumption. In the Deber case, the 
bulged condition of the canned pears was obvious, whereas in the 
California Pie Baking Company case, the raisins were in sealed con 
tainers not yet opened and there was no external indication of their 
condition, 


In both of these cases, the prosecution argued that unless the 
defendants were convicted despite the fact that the articles had not 
been used, but were merely available for use, it would be impossible for 
the authorities to prevent adulteration of a producer's finished product 
unless an inspector fortuitously apprehended the defendant in the act 
of actually using the unwholesome ingredient. This argument pre 
vailed in both cases against the defendants’ protestations that the 
ingredients would, in fact, not have been incorporated into the finished 
products. Defendant Deber contended that the bulged cans of pears 
had been intended for home consumption, taken home for this purpose 
and, upon discovery of their imperfect condition, returned to the busi 
ness premises, from whence they were to be turned back for credit. 
Defendant California Pie Baking Company contended that in the 
absence of knowledge of the condition of the raisins contained in the 
sealed containers, its conviction was unjustified. 

Saving Circumstances 

Under the same statute, in People v. Waldorf System, Inc., 257 App 
Div. 626 (1st Dept., 1939), the defendants were accused of possessing 
unwholesome prunes, possibly to be used in their baking operations 
However, on the basis of testimony establishing that the articles 
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involved were located at a place separate and apart from the baking 
room and that the defendant's practice was to inspect ingredients prior 
to use and to reject unwholesome ones, the appellate division reversed 
the trial court and dismissed the information. 

In People v. A. J. Capone Company, Inc., 254 App. Div. 235 (1st 
Dept., 1938), defendant olive oil dealers were accused of possessing 
tea-seed oil available for substitution as olive oil. However, on testi- 
mony that the tea-seed oil was kept in a room apart from defendants’ 
oil-packing operations, that it had been returned to defendants’ plant 
by the United States authorities for repacking and relabeling, that 
defendant was in the process of complying with the federal require 
ments at the time of the New York City inspection and that a portion 
of the product which had not yet been labeled was marked “not for 
sale,” the appellate division reversed the judgment of conviction in the 


court below. 


Good Faith and Careful Inspection of Ingredients 

The court of appeals, in People v. Wallace and Company, 282 N. \ 
415 (1940), considered the case of a candy manufacturer accused of 
possessing unwholesome canned grapes. The testimony showed that 
the grapes had been stored in a room apart from the situs of the de 
fendant’s manufacturing operations, that it was the defendant's prac- 
tice to inspect items intended as ingredients before using them and 
that articles unfit for consumption were not used. New York State’s 
highest court, while noting that the statute appeared to go a “long 
distance” in the direction of establishing guilt by mere possession of 
unwholesome food, reversed defendant’s conviction on the ground of 
his good faith and intentions, coupled with his practice of careful 
inspection and rejection of unwholesome ingredients. 

However, in People v. Swift & Company, 286 N. Y. 64 (1941), the 
New York Court of Appeals rejected the defendants’ proof of good 
faith and good intentions in a case involving a charge of keeping un 
wholesome chickens for sale. The court pointed out that legislation 
not only provided penalties for the sale of unwholesome food irrespec 
tive of guilty intent, but provided further that the presence of such 
food in a defendant’s establishment was by statute “deemed prima 
facie evidence of its use for human food.” 


Despite the defendants’ contention that the poultry involved was 
not in the sales area of its premises and that it would be subjected to 








ld 
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three different inspections before being sold—first when delivered to 
the defendant, again when sent from the storeroom to the salesroom 
and finally, by the customer, at the time of the purchase—the court 
upheld the trial court’s judgment of conviction. In its opinion, the 
court stated that the presumption of intention to sell established 
by the statute had not been overcome. It pointed out that the method 
of limited visual inspection employed by the defendant, as distin 
cu'shed from the effective inspection procedure established by the de 
fendant in the Wallace case, would not necessarily have revealed the 
unwholesome condition of the poultry. 

In the court’s view, the statute had been violated by the mere 
holding of the poultry on the premises despite the possibilities of 
detection of its condition before sale either by prospective pure hasers 
or by the defendant. In the course of its opinion the court stated 

The good intentions of the defendant would matter very little to consumers 
who might consume this poultry. Food laws are designed primarily, not tor the 
punishment of the dealer, but for the protection of the consumer. In this field 
of law, the obligation to beware is on the seller rather than the buyer. Lack of 
proof of guilty intent does not satisfy that obligation 

Thus, these cases indicate that, under a statute prohibiting posses 
sion of unwholesome food, defendant cannot expect to escape penalty 
as a result of the prosecution’s failure to establish guilty intent. In 
none of the decided cases has the absence of such proof aided the de 
fendant, On the other hand, in some cases proof that despite the 
defendant's possession of the proscribed items there was no intention 
to sell or use them—coupled with evidence of adequate safeguards 
against such sale or use—has resulted in acquittal 


Section 148, Regulation 27, of Sanitary Code—Effectiveness 

Though the courts, as we have noted, have ox casionally decided 
in favor of defendants charged with having “held, kept or offered for 
sale” unwholesome food in violation of the New York City statute 
prosecutions under another section of the city’s sanitary code have 
been uniformly successful. This is Section 148, Regulation 27, which 
provides : 

Food which has become unfit for human consumption, shall be kept separate 
and apart from other foodstuffs which are held, kept, and offered for sale, 
properly denatured, marked “Condemned” and removed daily 

less than a dozen cases involving this provision are to be found 
in the reports since it was first involved in a reported case in 1939, but 
not one of the defendants charged under it has escaped conviction 
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Even defendants who succeed in overcoming the presumption 
of intent to sell which accompanies possession under the city’s “held, 
kept or offered for sale” statute are subject to conviction under the 
section which establishes guilt upon mere proof of possession of 
unwholesome foodstuffs without denaturing them, marking them 
“condemned,” and keeping them separate from wholesome articles. 
This was made clear in People v. Philip Lewis Egg Products, Inc., 197 
Mise. (N. Y.) 212 (1949), where a trial court held that, in prosecutions 
for the possession of unwholesome food, only when the ban on holding, 
keeping and offering for sale is involved is a defense of absence of 
intent to sell admissible. When the charge is failure to denature, mark 
and segregate, not only is it unnecessary for the prosecution to prove 
defendant's wrongful intent, but the latter's testimony as to intention 
not to sell is immaterial and irrelevant. 


Perfect Record for Prosecution 


In all of the reported cases involving this statute the prosecution 
has prevailed, regardless of whether the defendants were processors 
charged with the possession of potential ingredients of an unwhole 
some nature, as in People v. Le Cody Toasted Pies, Inc., 263 App. Div. 
1006 (2d Dept., 1942), involving egg yolks in the possession of bakers ; 
whether the unwholesome articles involved were not on the defend- 
ant’s premises, but were elsewhere under his control, as in People 7 
Simensky & Levy Corporation, 258 App. Div. 984 (2d Dept., 1940), in- 
volving lettuce kept on a refrigerator company’s premises rather than 
at defendants’ place of business; whether the goods had been segre 
gated for return for credit, and were not denatured for that reason, 
as in People v. Stasiuk, 293 N. Y. 788 (1944), and People v. Spring's 
Super Market, Inc., 263 App. Div. 704 (Ist Dept., 1941); or whether 
the defendants kept the goods segregated from their retail sales areas 
and did not know of their unwholesome condition until it was revealed 
to them at the time of the inspection, as in People v. F. W. Woolworth, 
271 App. Div. 892 (2d Dept., 1946). 

Under a charge of holding, keeping or offering for sale or of failure 
to denature, mark and segregate, a defendant's lack of guilty intent 
does not exonerate him. However, in prosecutions under the former 


provision, as we have seen, proof that the defendant did not intend to 
sell the article has helped to exonerate him in some cases. Under the 
latter provision, apparently, neither intent not to sell nor any other 
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defense is of any avail if the unwholesome food is not denatured, 
marked “condemned,” and segregated. 


As we have noted, the following arguments have been advanced 
in justification for the rule of strict liability in food cases: (1) stimu 
lation of efficiency, (2) opportunity to avoid liability by testing prod- 
ucts handled, (3) discretion in the courts to impose appropriate fines 
and (4) difficulty of proving defendant's guilty intent, 

None of these arguments, however, is fundamentally sound. They 
do not, individually or collectively, justify the imposition of criminal 
penalties in food cases without proof of criminal intent. 


The argument that strict criminal liability serves as a prod to 
stimulate increased care and efficiency rests on untenable assumptions 
These are: (1) that there are always more efficient methods available 
to producers, (2) that their adoption is feasible and (3) that the result 
will be the elimination of defects. 

The fallaciousness of the first and third of these assumptions ts 
illustrated by the experience of a leading soft-drink manufacturer 
This manufacturer's elaborate precautions against defects combine 
the most effective machinery available with careful, detailed checking 
The fallibility of even this extensive system is reflected in the volume 
of reported product-liability cases against this company."* 

As for the assumption of the feasibility of the adoption of more 
effective methods, it has been pointed out that although it is possible 


in theory to employ sufficient experts to “analyze every can of food 
shipped from all of the factories in America actually such care and 


416 


efficiency are incompatible with operating a business at all. 


Criminal Penalties No Remedy for Defects in Products 

Defects in food products are no more likely to be eliminated by 
criminal penalties for unintentional violations than would jostling in 
crowded subway trains. Convictions for assault would be completely 
ineffective in preventing the inevitable loss of balance in tightly packed 
subway cars, and the resultant stumbling and lurching which renders 
rush-hour underground travel in New York City well-nigh unendur 
able. Even the fact that occasional perversely motivated passengers 
indulge in intentional jostling would not warrant the establishment 
of absolute criminal liability to correct the situation. Most such o« 


" Dickerson, Products Liability and the “ Hall, work cited, p. Wi 
Food Consumer (1951), pp. 254-255 
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currences are unavoidable and without guilty intent, as are most food 
law violations, and the remedy would be thoroughly inappropriate 
for the evil intended to be cured. 

Since human beings are fallible and even the best of machinery 
does not insure freedom from defects, it is practically impossible for 
producers to avoid infringement of strict liability statutes at one time 
or another, No amount of care and vigilance in manufacturing and 
distributing food products short of analyzing every can or unit will 
prevent occasional mishaps 

As we have seen, an extension of the “stimulation of efficiency” 
argument was presented in St. John v. New York, namely, that penaliza 
tion of a producer's innocent customer will ultimately adversely attect the 
producer by virtue of loss of patronage and will, thereby, stimulate 
the producer's efficiency. This point of view is not only subject to the 
criticism already made, but it is also open to another—and possibly 
even more potent—objection on the ground that the aim of our system 
of criminal law is to punish the guilty and to protect the innocent, and 
not to penalize innocent defendants as a means of reaching others 
who have not been accused of unlawful acts 


Argument That Retailers Should Test for Wholesomeness 


The argument that products may be tested before handling in 
order to avoid liability is frequently directed against retailers. Though 
it might conceivably have had some validity when it was first raised 
years ago, in connection with the early cases, it is clearly completely 
unjustified today. It would manifestly be a physical impossibility for 
a present-day food retailer to analyze and test all of the units of the 
multitudinous articles which he sells in order to convince himself of 
their wholesomeness and purity. 

The modern retailer deals in packaged containers, whether of 
milk and cream or of tobacco or other products, unlike his counterpart 
of former times who purchased in bulk and created his own packages, 
usually at the time of resale. Thus, it would have been possible for the 
old-time retailer, unlike the dealer of today, to have had an analysis 
made of his entire stock without rendering more than an insignificant 
portion of it unsaleable. Furthermore, although the expense of such 
a procedure would undoubtedly have been not inconsiderable in former 


times, it would be completely prohibitive today 
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The court pointed out in U.S. v. Charles L. Heinle Specialty Com 
pany, 175 F. 299, 301 (DC Pa., 1910), that 


dealers cannot be expected to employ expert chemists to examine the 
Lat 


great variety of commodities which enter into commerce and are dealt 
by them 

It is significant to note that the chemical analysis of dealers 
stocks which the nineteenth-century court in Kegina v. Woodrow laid 
down as an essential requirement for the avoidance of criminal lia 
bility is precisely what the twentieth-century court in the //einle case 
specifically stated “cannot be expected.” 

The proposition that dealers should be held criminally liable for 
defects, since it is within their power to test the articles which they 


handle, is today recognized as unjustifiable and unreasonable by prac 


tically all of the states, as well as by the federal government. As a 


result, the federal government and almost all of the states have enacted 
exemptions from the penalties of their food and drug statutes for 
innocent dealers, under certain circumstances. However, the circum 
stances vary, and thus the exemption provisions of the different juris 
dictions are unfortunately not uniform."’ The results would be 
amusing if they did not create so much confusion 

For instance, New York City, in its food and drug statute con 
tained in its sanitary code, has no dealer-exemption provision what 
ever. Thus, if a New York City dealer obtained ice cream from a 
New Jersey manufacturer and innocently resold it, unaware that it was 
adulterated, he would be exempt from possible penalty under the 
Federal Food, Drug, and Cosmetic Act on the basis of his good faith 
in making the sale, provided he either had a written guaranty from 
his supplier or furnished information identifying the latter to the 
federal authorities 

However, despite his good faith and even if he had a written 
guaranty, he would be subject to the penalties of the New York State 
food law, since it provides for the exemption from penalties of dealers 
possessing guaranties only in cases where the guarantor is a resident 
of the state. The dealer would have no defense against a prosecution 
for violation of New York City’s food law, since the city statutes con 
tain no provision for the exemption from penalty of innocent dealers 


New York City, in its failure to conform to other jurisdictions 
which have enacted dealer-exemption provisions, apparently still sub 


" Wolfram, “A Nation-Wide Legislative Drug Cosmetic Law Quarterly 463 (Sep- 
Muddie—The Dealer Exemption Provision tember. 1048) 
in State Food and Drug Laws,"' 3 Food 
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scribes to the reasoning expressed in 1903 in People v. Laesser, 79 App. 
Div. 384 (4th Dept., 1903), in which the court said : 

Milk sold throughout a city may often change hands several times before 
reaching the consumer, and it would impair the efficiency of the statute to allow 
the last seller to be exonerated by swearing to his own honesty 

Statutory dealer-exemption provisions obviously reject the notion 
that conviction of the last seller, blameless though he may be, ts to be 
‘efficiency of the statute.” 


‘ 


preferred to impairment of the 


Quality of Mercy 

It is argued in favor of strict liability that the courts in their 
discretion can adjust the penalties to fit the circumstances, and can 
punish lightly or not at all where no wrongful intent is present. 
Though superficially convincing, this argument is not a valid one, 
whether considered from the point of view of our accepted principles 
of jurisprudence or from the standpoint of practical operation 

In view of our boast that ours is a government of laws and not 
of men, it is hardly consistent for us to justify laws which are harsh 
and oppressive on the ground that merciful judges will apply them 


temperately and with forbearance. Obviously, such an approach ts 


neither wise nor in keeping with our legal traditions. 

\s for the practical refutation of this argument, the case of 
Polinsky v. People, 73 N. Y. 65 (1878), should be considered. There the 
defendant milk dealer pleaded guilty to a charge of handling diluted 
milk—evidently under the impression that the court would assess a 
light penalty—only to be confronted with a 30-day jail sentence in 
addition to a $200 fine. To rely on judicial mercy is, thus, no substitute 
for reasonable laws either as a practical matter or as a matter of legal 


principle. 


Courts’ Justification of Statutes Dispensing 
with Proof of Guilty Intent 
The major argument in favor of food laws imposing strict criminal 
liability is the difficulty of proving the defendant’s guilty intent. The 
courts, in food cases, have repeatedly stressed the impracticability 
of a requirement of proof of the state of the defendant's mind and 
have, on that ground, justified statutes which dispense with such proof. 
However, the difficulty in proving guilty intent in food cases no 
more justifies eliminating the necessity for such proof than would 
similar difficulty in other types of cases. For instance, proof of guilty 
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intent is essential for conviction of the crime of receiving stolen prop 
erty, and is so difficult to establish that prosecutions frequently fail as a 
result—yet the requirement is not changed in order to render convic 
tion easier. 

A movement to punish as criminals all those found to have re 


ceived stolen property—regardless of their intent--would, no doubt, 


meet universal opposition, despite the fact that a great number of 
offenders escape penalty because of the difficulty of proving their 
guilty motives. This resistance would stem not from an inclination 
to facilitate the receiving of stolen property, but rather from a disin 
clination to solve the problem by treating innocent and guilty alike, 
and convicting them all. Such a solution would not only be repugnant 
to our common law system, but would make the acquisition of prop 
erty too hazardous to be desirable. 

As the late Mr. Justice Murphy put it, on behalf of a dissenting 
minority in a five-to-four United States Supreme Court decision re 
viewing a criminal conviction under the Federal Food, Drug, and 
Cosmetic Act, with reference to a defendant not shown to have acted 
with guilty intent: 

It is a fundamental principle of Anglo-Saxon jurisprudence that guilt is 


personal and that it ought not lightly to be imputed to a citizen who, like 
the respondent, has no evil intention or consciousness of w rongdoing.” 


The assault on our legal traditions inherent in strict liability food 
laws was recognized in another dissenting opinion, almost a century 
earlier, in the New York Court of Appeals in People v. Bowen.’* There 
laws providing for conviction, regardless of “how innocent of wrongful 


’ 


intent or knowledge the alleged offender may be,” were described as 
“obviously a somewhat radical departure from that merciful considera 
tion for the individual evinced by the common law . - 

People v. Fulle *® was a nineteenth-century New York State case in 
which the defendant was charged with the sale of adulterated cream of 
tartar under a statute which made the act criminal irrespective of 
intent. Counsel for the defense made the claim that a fair and just 
construction of the statute required proof that the sale was made with 
criminal intent or under circumstances of such negligence as supplied 
its place. The court, in agreeing with the defendant's contentions 
quoted from Bishop on Criminal Law (Third Edition), as follows 


The doctrine which requires an evil intent lies at the foundation of public 
justice. There is only one criterion by which the guilt of men is to be tested 


® U. 8. v. Dotterweich, 320 U. S. 277, 286 + 182 N. Y. 1 (1905) 
(1943) *12 Abb. N. Cas. (N. Y.) 196 (1883) 
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It is whether the mind is criminal. And neither in philosophical speculation 
nor in religious or moral sentiment would any people, in any age, allow that a 
man should be deemed guilty unless his mind was so. It is, therefore, a principle 
of our legal system, as probably it is of every other, that the essence of an 
offence is the wrongful intent, without which it cannot exist 

The only substitute for guilty intent under our traditional system 
of criminal law is a degree of carelessness or negligence so gross as to 
make it reasonable to treat the defendant as an intentional wrongdoer 
The court in People v. Fulle considered whether the defendant, although 
not guilty of intentional wrongdoing, had been criminally negligent 
It concluded that, since he had acted carefully and prudently in pur 
chasing the item in question from a reputable dealer at a substantial 
price as a pure article and selling it as such, there was no evidence of 
negligence. In later cases, gross negligence is neither discussed nor 
considered, since, of course, fault of any sort is not a prerequisite to 
conviction. 


Mockery of Our Legal System? 


Punishing as criminals those who neither have guilty minds nor 
act with gross or criminal recklessness is a dangerous departure from 


our accepted standards of criminal jurisprudence. Where criminal 


intent is established, criminal penalties should, of course, be invoked. 
However, where no evil intent or gross negligence is involved, we 
make a mockery of our legal system by proceeding as if they were 
present. Unwitting and unintentional violators should not be treated 
in the same manner as guilty-minded malefactors. To do so is to take 
a long step in the direction of the elimination of ethical and mora! 
considerations from our system of criminal law. 

The argument has been advanced, as we have seen, that it is the 
protection of the public welfare which requires that defendants charged 
with violation of food laws be convicted regardless of intent. While it 
is indisputable that the public interest merits the most effective pro 
tection available, nevertheless, criminal penalties are clearly not the 
solution to the problem and, as a matter of fact, provide no remedy 


Historical Basis for Strict Liability 


Historically, the rule of strict liability in food cases had, at its 
inception and in its early days, justification which is currently lacking. 
The rule, it will be recalled, was originally introduced around the 
middle of the nineteenth century. The burden, carried by plaintiffs 
at the time, of proving defendant's negligence in civil damage suits 
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was an extremely onerous one creating undue hardship on meritorious 
claimants. It so frequently resulted in worthy claimants’ being unable 
to prove their causes of action that, by a gradual evolutionary process, 
the situation has now been almost completely reversed 


At the present time, it is the defendant in civil damage suits 
who suffers from rules which give his adversary the preponderant 
advantage. Not only have theories of warranty been adopted and ex 
tended creating an additional new cause of action but also the negh 
gence action has been almost completely transformed. Originally it 
was plaintiff's burden to establish defendant's fault, but now the 
tables have been completely turned to the extent that the rule of 
absolute civil liability has now been introduced in many jurisdictions 


21 


fixing liability on the defendant regardless of fault 


Not only were plaintiffs in civil damage suits at a great disad 
vantage in the nineteenth century, but the general public was without 
effective protection against unscrupulous suppliers. Both the consumer 
injured by the fragments of glass in the milk which he drank and the 
mother complaining that her child had been deprived of essential 
nourishment because the milk which she had purchased was watered 
were not adequately protected, In addition to newly created remedies 
for plaintiffs in product-liability cases, the general public has been 
materially aided by the device of seizure, which came into existence 
with the Food and Drugs Act of 1906. This procedure, which was not 
available at the time that strict lability criminal statutes first came 
into being, enables the authorities to take out of the channels of trade 
and to eventually destroy, harmful and substandard articles of food 


Passing of Caveat Emptor—New Climate 


As we have seen, when the earliest laws were enacted rendering 
the sale of unwholesome foodstuffs criminal, regardless of intent or 
knowledge, other protective measures for both individuals and the 
general public were either greatly limited or nonexistent. The rule of 
caveat emptor which prevailed in the days before strict liability food laws 
was one which urgently needed correction. The extension of civil lia 
bility in food cases has effectively resulted in such correction, Under 
the circumstances, it is difficult to understand why the New York Court 
of Appeals in People v. Swift, after poimting out the fact that in food 

' Wolfram Fraud in Food Cases,’ 


5 
Food Drug Coametic Law Journal 559 
(September, 1950) 
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law “the obligation to beware is on the seller rather than the buyer,” 
found it necessary to support the implementation of this obligation 
with criminal penalties for innocent violators. 


As the distinguished criminal law authority, Hall, has phrased it: 


Thus, as one probes for some rational ground of strict liability (outside of 
torts), it becomes increasingly like the proverbial search in the dark room for 
the black cat that isn’t there. For any attempt to supply a rational base in 
support of strict liability is itself unsuited to, indeed, is antithetical to, what is 
sought to be justified. Inasmuch as strict liability means that regardless of 
lack of intent, recklessness, negligence, the use of superior knowledge and skill, 
etc., liability must nonetheless be imposed, it is impossible to defend strict 
liability in terms of or by reference to the only criteria that are available to 
evaluate the influence of legal controls on human behavior. What then remains 
but the myth that through devious, unknown ways some good results from strict 
liability in “penal” laws?” 


The common law foundation of the American legal system furnishes 
protection to the individual against unjustified criminal prosecution. 
This protection results from the presumption of innocence accorded 
to the accused until proven guilty, from the requirement that he 
be proven guilty beyond a reasonable doubt and from the basic 
requirement that an evil or wrongful intent be established as a pre- 


requisite to his conviction of a crime. 

The “merciful consideration” accorded to the individual by the 
common law is exemplified by Blackstone’s: “It is better that ten 
guilty persons escape than one innocent suffer.” ** Our food laws, how- 
ever, designed as they are to punish regardless of the defendant's 
intent—completely heedless of whether he acted in good faith or not— 
bring to mind the edict of a monarch who said, in ordering wholesale 
massacres in troublesome districts, “rather let the innocent suffer 


than the guilty escape.” ** [The End] 
© COMBINING OR CONSPIRING—FOODS 


Clams . . . Buyers and sellers of raw clams and a fisheries’ union 
in Alaska’s Cordova and Bering River area would be prohibited from 
conspiring to fix prices and restrain trade in the clam industry of that 
area. (Released June 1, 1955.) 


Peanuts .. . A complaint charging peanut shellers with conspiring 
to fix prices paid to farmers for Virginia-type peanuts is dismissed 
The hearing examiner found economic justification—apart from any 
price-fixing agreement—for the peanut shellers’ use of uniform price 
schedules and prices. (Issued May 17, 1955; released June 1.)—CCH 
Trape RecuLation Reports { 25,481; 25,473. 








® Work cited, p. 304. * Bain, Charles XII and the Collapse of 
= Commentaries on the Laws of England the Swedish Empire (1914), p. 312. 
(1765). 





Judicial, Administrative 
and Legislative Developments 


Significant Comments 


By THOMAS W. CHRISTOPHER 


Administrative Action 


Imitations—In a recent statement of policy, the Food and Drug 
Administration announced that a frozen product made in semblance 
of ice cream, but containing vegetable fats in the place of milk fat, is 
considered as “imitation ice cream,” and should be so labeled.’ Until 
now, FDA has regarded such a product as adulterated.2: The present 
position is in accord with a 1953 court decision, U. S. v. 651 Cases 
Chocolate Chil-Zert,® and, of course, is also a cousin to the Jam case.* 


In the Chil-Zert case, the label was truthful in every way. It said 
in prominent letters: “Not an ice cream,” and also “contains no milk 
or milk fat.” A fanciful name (Rich’s Chocolate Chil-Zert) was used, 
The court, finding that the product resembled ice cream in every way 
except for the substitution of vegetable oil for milk, ruled that it was 
misbranded, and could only be sold as “imitation ice cream.” The 
court wrote: 


It is plain that no all-inclusive test of imitation can be prescribed. Resem- 
blance and taste are elements . . . . Smell is included as one of the elements. 
The word connotes inferiority . . . in the sense that it is cheapened by 
the substitution of ingredients. Resemblance alone is not enough to constitute 
imitation. . . . It would seem that imitation is tested not by the presence or 
absence of any one element of similarity, but rather by the effect of a composite 
of all such elements. 


120 Federal Register 2687 (1955); CCH *U. B. wv. 651 Cases . . . Chocolate 
Food Drug Cosmetic Law Reports { 7307. Chil-Zert, CCH Food Drug Cosmetic Law 
2? FDA Statement of Policy, Sec. 3.18 Reports { 7272, 114 F. Supp. 430 (DCN. Y., 
(April 6, 1950); Kleinfeld and Dunn, 1953). 
Federal Food, Drug, and Cosmetic Act, [Game . «2.0». « « Be Be 
1949-1950 (1951), p. 289. CCH Food Drug Cosmetic Law Reports 
* 7193, 340 U. S. 593 (1951). 
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Standards —Two sentences from a recent decision involving stand 
ards are significant. The case involved the spaghetti standards 
Defendant argued that his product (Buitoni 20% Protein Spaghetti) 
was not covered by the standards and, rather, had a separate identity, 
as shown by its hundred-year history. In reply, the court stated 

Applicability of 21 U. S. C. §343(g) is not a historical one, but a practical 
administrative judgment made from the consumer's standpoint. In short, the 
standard is not denied application merely because a precise historical tracing 
will not support it, but because the buying and consuming practices of the public 
reject its application.’ 

The court's rejection here of the historical approach is in line with 
other decisions, but I doubt if the test accepted—to wit, the buying 
and consuming practices of the public—will serve as a complete 
guide, To be sure, public opinion polls play some part in standard 
making, but modern manufacturing practices also are factors. And 
“what is in the best interest of the consumer” has a role. (How else 
can you explain the standards involved in the Quaker Oats case?) 


Duplication in Statutes —A Nevada statute requires the state health 
department to inspect food and drink establishments. The state food 
and drug statute requires the commissioner of food and drugs to 
inspect food and drink establishments. In an attorney general's 
opinion, it is stated that this duplication does not of itself act to repeal 
the earlier provisions: “. . . |We find] that the functions of the two 
departments under their respective acts are technically different from 


'4 


and not inconsistent with each other.’ 

Such duplication is common among state laws. The Georgia 
food and drug act, for example, covers foods and drugs in general, 
including animal feeds. Georgia also has special laws regulating, in 
various ways, concentrated commercial feeds, flour, meat, dairy prod 
ucts, eggs, drugs, and other commodities. On the federal level, at 
least four departments are interested in oleomargarine, and serums, 
etc., for humans are covered by the Federal Food, Drug, and Cosmeti: 
Act (once they leave the original establishment) and by the Public 
Health Service Act. Legally, the Salk vaccine may be seized by FDA, 
at least once it is on the market. 


Pleading.—A plaintiff in a civil suit alleged that defendants sold 
him a quantity of raw pork which was infested with trichinae, and 


*U. 8. v. 20 Cases . . . “Buitoni 20% *CCH Food Drug Cosmetic Law Reports 
Protein Spaghetti,”’” CCH Food Drug Cos- {85,155 (opinion dated March 16, 1955) 
metic Law Reports 7306 (DC Del., April 
15, 1955) 
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that he properly cooked and ate it.’ As a consequence, the plaintifi 
alleged, he became ill with trichinosis. The complaint contained counts 
in negligence and in implied warranty. The lower court sustained 
demurrers to all counts on the ground that it is a scientific fact, of 
which courts take judicial notice, that a human being cannot contract 
trichinosis from eating pork which has been properly cooked and, thus, 
that each count sought recovery on the basis of a factual impossibility 
On appeal, the state appellate court reversed, It took judicial notice 
of the fact that the illness resulted from eating underdone pork, and 
it held that the consumer is charged with notice that pork must be well 
cooked to avoid the disease. But it refused to hold the consumer 
absolutely liable in the cooking. Thus, as a matter of law, tt ts not 
impossible for properly cooked pork to contain live trichinae. The end 
result is that the defendant must plead this matter in his answer 


rather than by demurrer. 


There are contra decisions, holding that a demurrer will lie here.” 


Implied Warranty.—-\n a Florida case, the Fifth Circuit considered 
a situation in which there was no privity between the plaintiff and 
defendant producer.” It was contended that implied warranty applhies 
to animal feeds as well as to food for humans, The court decides 
that it does, but by reasoning which, to my mind, is rather unusual 
The court first states that no Florida court has so extended implied 
warranty, where there is no privity, to animal foods. It then points 
out that a criminal statute prohibits the selling of feeds which are 
injurious to livestock. Applying the rule that a violation of a statute 
is negligence as a matter of law, the court states that a manufacturer 
is negligent as a matter of law by selling feed which is harmful to 
livestock. The court then implies that since the manufacturer is negli 


gent as a matter of law, he is subject to an implied-warranty action 


The plaintiff appears also to have sued in negligence, and so the 
outcome may be just. But I am not able to understand how the fact 
that a defendant is “negligent” applies to implied warranty. Nor is it 
true, as the decision states, that most courts have abolished the privity 
requirement in warranty actions. The true question in this case is 
whether or not—as to animal feeds—-privity is required for suits on 


*Meyer wv. Robert Greenwood, et al, * 22,179, 338 Ill. App. 159, 87 N. E. (2d) 30 
CCH Food Drug Cosmetic Law Reports (1949). 
© 22.401 (Ind. App. Ct.. March 2, 1955) * Valdosta Milling Company v. Carret- 
* See Nicketta v. National Tea Company, ‘son, CCH Food Drug Cosmetic Law Re 
CCH Food Drug Cosmetic Law Reports ports © 22,387 (CA-5, 1955) 
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warranty. If privity is not required, then the question of negligence 
is not material. 


Direct Action Against Liability Insurers —The United States Supreme 
Court has upheld Louisiana’s “direct action against insurers” statute.’® 
In the case, which involved a cosmetic, the insurance contract was 
negotiated and issued in Massachusetts and delivered in Massachusetts 
and Illinois. The contract contained a clause to the effect that no 
direct suits were allowable, which clause was valid in Massachusetts 
and Illinois. The Louisiana statute permitted suc}. suits, and required 
all insurance companies to consent thereto in order to secure a cer- 
tificate to do business in the state. This the insurance company in 
question had done. 

The insurance company attacks the statute as contravening the 
equal-protection, contract, due-process, and full-faith-and-credit clauses 
of the federal Constitution. 

In upholding the statute in the face of these attacks, the Court writes : 

As a consequence of the modern practice of conducting widespread business 
activities throughout the entire United States, this Court has in a series of cases 
held that more states than one may seize hold of local activities which are part 
of multi-state transactions and may regulate to protect interests of its own people, 
even though other phases of the same transactions might justify regulatory legis- 
lation in other states. 

Also, the Court states: 

That [full-faith-and-credit] clause does not automatically compel a state to 
subordinate its own contract laws to the laws of another state in which a con- 
tract happens to have been formally executed. Where, as here, a contract affects 
the people of several states, each may have interests that leave it free to enforce 
its own contract policies. 

Labeling.—Does the statement on a label, “boned chicken,” imply 
that the chicken is without bones, or merely that the major bones 
have been removed? This was the question before a California court 
in a breach-of-warranty suit. The defendant contended that “boned” 
was merely descriptive of the manner in which the product was pre- 
pared. The court ruled that it meant that there were no bones." 

From a strictly anatomical standpoint it may be said that if a leg bone of a 
chicken has been removed with the exception of small fragments the leg bone 


has been removed; but the fragments of bone that remained would be “bone” 
to anyone who might attempt to swallow them. “No bones”... would mean 





ys Watson v. Employers Liability Assur- ™ Lane v. C. A. Swanson and Sons, CCH 
ance Corporation, CCH Food Drug Cosme- Food Drug Cosmetic Law Reports { 22,395 
tie Law Reports { 22,393, 75 S. Ct. 166 (Cal. DC App., January 14, 1955). 
also Lumbermen’s 


S. Ct. 151 (December 6, 1954) 
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to a buyer that no bones whatever would be found in the product. Unless it 
can be said that a small piece of bone is no bone at all when it sticks in one’s 
throat it cannot be said that a product which contains one or more bone frag- 
ments contains no bones. 

Besides the label statement of “boned,” there were advertisements 
which stated that the product contained “no bones.” The court held 
these newspaper advertisements to be a part of the contract for sale. 
It concluded that the label statement and the newspaper advertise- 
ments constituted an express warranty, and that this warranty had 
been breached.” 

Trade Secrets—The right to withhold trade secrets and secret 
formulas is involved in a case concerning an injury allegedly caused 
by a detergent." In answer to an interrogatory, the defendant named 
the chemical contents of its product, but respectfully declined to dis- 
close the exact proportions or percentages of these ingredients on the 
ground that this information is a trade secret. The trial court ruled 
that such refusal was proper until such time as the evidence should 
show that the use of a large proportion of any one of the ingredients 
used in the product would have an injurious effect upon the skin of 
the user, but that in the event such evidence were presented, the per- 
centages would have to be furnished. 

The Kentucky Court of Appeals reserved opinion until such time 
as the lower court should require disclosure of percentages. 

The whole matter of discovery of trade secrets by interrogatories 
is covered with darkness, with few decisions and little of real value 
being written thereon. It is a matter to which legal scholars could 
devote attention with zeal, since the matter is of prime importance 


to industry. 


© ORDINANCE FOR POULTRY-PROCESSING PLANTS ¢ 


The publication of a new model ordinance for adoption by states 
and communities desiring to assure good Sanitary practices m poultry 
processing plants has been announced by the Public Health Service, 
United States Department of Health, Education, and Welfare (Release 
C17). Surgeon General Leonard A. Scheele noted that such an ordi 
nance is needed because the greater portion of poultry and poultry 
products is not subject to federal] jurisdiction 

Copies of the “Poultry Ordinance—1955 Edition” are available from 
the Public Health Service, both in Washington and the various regional 
offices, and from the Institute of American Poultry Industries, Chicago 


2 Would this situation constitute adul- "8 Procter & Gamble Distributing Com 
teration or misbranding under the federal pany v. Vasseur, CCH Food Drug Cosme- 
food and drug Act? See U. 8. v. 1232 Cases tic Law Reports € 22.308 (Ky., January 

Oysters, 43 F. Supp. 749 (1942). 28, 1955) 





Legislative Changes 
and Developments 





Canadian Law and Comment 


Federal 


Food and Drugs Act.—Since the coming into force of the Food and 
Drugs Act, and the regulations thereunder, on July 1, 1954, it has 
been necessary to amend Schedule F to the Act and to amend the 
regulations on two separate occasions. 

Under date of March 8, 1955, Schedule F to the Act—which is the 
schedule setting forth the list of drugs which can be sold only upon 
prescription—was amended in order to bring the schedule into better 
conformity with developments in the drug field. 

Under date of December 8, 1954, the regulations were amended 
to provide a new standard for edible gelatin. This amendment was 
made necessary by reason of technical changes in the manufacture of 
gelatin from bone sources derived from animals in various parts of 
the world and in respect of which certification that the animal was 
healthy at the time of slaughter was not feasible. The standard, 
therefore, was altered so as to require that gelatin should be the 
purified food obtained by extraction procedures from skin, ligaments 
and bones of animals, and to establish purity limits for the finished 
product. 

Further amendments to the regulations came into force on March 
8. These amendments were more extensive and general in their nature, 
and dealt with a number of matters which, on the basis of experience 
with the new regulations, seemed to be indicated 

Because of the variety, as well as the general nature, of these 
amendments, it would not seem necessary or practicable to discuss 
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them in detail, and the regulations should be consulted with respect 
to any particular points. In any event, the majority of persons who 
may have some interest in the subject of these amendments will un 
doubtedly have received copies through the arrangements in the 
department whereby persons on the departmental mailing list are auto 
matically furnished with copies of all amending regulations as soon 
as possible after they have been enacted 


Deceptive Wrappers.—Under date of January 24, 1955, Bill No. 8, 


a private member's bill, was introduced to amend the Food and 


Drugs Act to declare it an offense 


to sell or offer for sale meat or any meat products wrapped in cellophane 
or other wrappithg which bears any stripes, printing or other marks of red or red 


tinged colour 

The member who introduced this bill, in moving its second read 
ing, stated that 

the object of this Bill is to make it umpossible tor those persons or concerns 


who package meat to deccive the public by wrapping ther meat in cellophane 
or other similar wrappings with red stripes 


In illustrating the point, the member explained that the practice 
of so wrapping meat products has the effect of misleading customers 
and making it impossible for them to ascertain the quality of the 
article purchased. Should the customer rely upon the outward appear 
ance, then he or she would likely be misled as to its actual quality 
or nature. 

In speaking on this measure, the Minister of National Health 
and Welfare pointed out that under the authority of Section 5(1) 
and (2) of the Food and Drugs Act deceptive packaging was already 
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an offense. He explained, however, that the subject of wavy red stripes 
on bacon wrappers had been under consideration in the department 
for some time and that a special notice had already been issued to 
packers and vendors of bacon, pointing out that the department con- 
sidered the use of striped wrappers to be in violation of Section 5 of 
the act. He advised the House that a date would be fixed—subse- 
quently set for June 30—after which such wrappers should not con- 
tinue to be used. He explained that it was necessary to fix a period 
some time in advance in order to permit of packers having an oppor- 
tunity to redesign their wrappers and to make whatever technical and 
administrative arrangements would be necessary for the transfer from 
one kind of wrapper to another. 


The introduction of this bill brought to a head a controversy that 
has gone on for a number of years in which the arguments both pro 
and con for the use of colored wrappers for bacon and other meat 
products have been raised. Any discussion of the actual merits of the 
issue would seem to be academic, in view of the position taken by the 
Department of National Health and Welfare with respect to the con- 
tinued use of red-striped wrappers. It may, however, be of some 


vicarious interest to recapitulate some of the views that have been 
expressed both for and against this practice. 


The proponents for the use of these wrappers contend that their 
purpose is merely to make the package more attractive and not actually 
to deceive the purchaser by making the product itself to seem more 
attractive than it really is. They also point out that it would be only 
at a considerable distance that the effect of the red stripes would 
have any bearing on the appearance of the package; that bacon is a 
product which is picked up by the purchaser in the store from the 
meat counter; and that, therefore, an opportunity is given to examine 
the package before purchase. 


The opponents of this practice point out, however, that the amount 
of red striping, as well as printing, placed on a package at strategic 
points is intended to give a lean, streaky appearance to the product 
inside the container, and in that sense is deceptive—at least under 
certain circumstances—as to its contents. 


Whatever may be the merits of the one view or the other, it 1s, 
however, pointed out that there are other factors involved in the 
practice which could constitute an even greater source of confusion 
to the consumer than the use of red, wavy stripes. Certain bacon 
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products are wrapped in cellophane containers with the strips of bacon 
so packed as to make it virtually an impossibility, without opening 
the package, to determine the amounts of lean and fat that it contains. 
Other forms of packages are covered by cardboard with the exception 
of a cellophane window, which permit of the visual inspection of 
only a very limited portion of the product. It has been pointed out 
by many who have given this problem careful consideration that 
there is no way in which a package can be designed so as to insure 
a complete visual inspection of the product before purchase. Prior 
to prepackaging, the bacon was almost invariably cut from the flitch 
of bacon in the presence of the customer. 


These arguments can be applied to other fields wherein wrappers 
may have some deceptive appeal. Recently a trade information letter 
was issued respecting red-checked and colored transparent cellophane 
wrappers for fruits and vegetables as being possible sources of decep- 
tion. The provisions of Section 5(1) already referred to were pointed 
out so that persons using such wrappers would be alerted to the re 
quirements of the Act and could take such corrective action as might 
be needed to avoid violations of it. 


Visual inspection of the contents of prepackaged goods is only 
feasible in the case of certain products and then to a more or less 
limited extent. The practice of wrapping products in cellophane 
wrappers is of comparatively recent origin and seems to be becoming 
customary, even though there is no legal requirement that such 
products be so wrapped. In the final analysis it would seem that the 
manufacturer's reputation and honesty offer the best form of protec 
tion to the consumer, who seldom is in a position—even if he ts 


competent to do so—to determine quality on the basis of a visual 
examination of an article. The quality which the packer offers to the 
public and in the price of the article (which, in turn, reflects the 


quality) are the factors which normally govern one in the purchase 
of food. A manufacturer who expects to build up a continued market 
would be ill-advised to misrepresent, in any way, his goods. 


The above has been raised for discussion, first, because of the 
introduction of an amendment to the Food and Drugs Act and, 
second, because it illustrates the type of administrative action which 
the department is prepared to take in bringing about some reconcilia- 
tion of an issue which would seem to affect the interests of the consumer. 
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Opium and Narcotic Drugs.—By a resolution adopted in the Senate 
of Canada, a special committee of that body has been set up to examine 
and to report upon the narcotic drug traffic in Canada, and the prob 


lems arising therefrom. 


The committee has met on a number of occasions in Ottawa, at 
which times it has heard official witnesses—including the Minister of 
National Health and Welfare, the Commissioner, Royal Canadian 
Mounted Police, the officers in charge of the administration of the 
act, and the chief of police of the City of Vancouver, at which place 
there is possibly the highest concentration of drug addiction in Canada. 


In view of the problem as presented in that city, the committee 
held special hearings at that point in the month of April, 1955, at 
which time evidence was taken from enforcement, health and custodial 
authorities. Representations were made by the medical profession 
as well as by other groups and agencies and by individuals. The 
views which were advanced dealt with the solution of the problem, 
ranging all the way from the complete quarantine of addicted persons 
on the basis of special legislation to the provision to them of free drugs 
The proponents of the latter advocate that free drugs to addicts will 
eliminate the traffic and make it unnecessary for an addict to engage 
in crime in order to provide money for the purchase of drugs. Other 
responsible and well-informed authorities, however, point out that 
this would provide no solution to the problem and, if anything, would 
tend to permit the spread of addiction by increasing the availability 
of drugs. The failure of drug clinics in a number of areas wherein 
this had been tried, to compete with the drug traffic, was pointed out 


to the committee. 


The hearings covered a large number of witnesses, including a 
number of drug addicts, and were concluded by a visit to a nearby 
prison farm where a large number of drug addicts are serving terms 
of imprisonment for a variety of offenses but chiefly for violations 
of the Opium and Narcotic Drug Act. The committee will resume its 
hearings in the City of Ottawa during the month of May at which 
time it is expected that evidence will be heard from witnesses of other 
countries, notably the United Kingdom and the United States. 

At the conclusion of all of the evidence which will be heard by 


the committee, it is expected that a report will be made to the Senate 
of Canada respecting the drug problem as it has become apparent 
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through the evidence from sources which the committee will have 
heard. 

On the basis of this carefully considered assessment of the situa 
tion, perhaps it will be possible to formulate proposals and policies 
which may lead to the rehabilitation of persons who are presently 
addicted, as well as to more effective measures for the prevention of 
recruitment to the ranks of the addict population. 

Meat and Canned Foods Act.—-\n the speech from the Throne at the 
opening of the twenty-second Parliament in January, the Governor 
General, in outlining the legislative program for Parliament for the 
session which then commenced, had the following to say with respect 
to an important federal statute in the food field 

Legislation will be proposed to replace the Meat and Canned Foods Act by 
measures to provide tor the inspection of meat, and for the establishment of 
standards for all agricultural products 

Reference will be made in a later article to this legislation, when 
it is introduced in Parliament, but meanwhile the reference to the 
proposal would seem to be of considerable interest to those who are 
concerned with products which come under that statute, and particu 
larly insofar as the establishment of standards for agricultural prod 
ucts may be involved. 

The above concludes the relevant discussion with respect to 


federal legislation. 


Provincial 


Inquiry was made from all of the provinces in Canada with respect 


to any legislation affecting the subject of food and drugs which would 


be of interest to include in this discussion. 

The following is the information which has been received 

Vewfoundland.—No change. 

Prince Edward Island.—According to the information furnished by 
the department of health, changes have been made in the milk ordi 
nance, the pharmacy act, the poultry act, and the poultry and poultry 
products act. No information, however, was available at the time of 
writing with respect to the exact nature of these changes, and anyone 
who would be concerned particularly with the subject of that legisla 
tion in the province of Prince Edward Island should therefore com 
municate with the proper authorities 


Nova Scotia.—No report. 
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New Brunswick.—The only legislation which is reported is contained 
in Bill 149, entitled “Fish Inspection Act.” This legislation, 1f enacted, 
would replace the statute “An Act Relating to the Canning of Fish.” 

This legislation, if enacted, would permit the lieutenant governor, 
for the purpose of regulating the marketing of fish within the province, 
to provide quality or grade standards for fish, registration of fish 
packing establishments, sanitation, inspection of premises and other 
matters designed to insure that fish which is produced in that province 
will be wholesome and fit for food and will meet whatever marketing 
or other conditions that are considered appropriate for it. 

Quebec.—No new legislation has been enacted in that province re- 
specting the subject of food and drugs, but under date of March 2, 
Order in Council No, 235, under the authority of an Act to Protect 
the Dairy Industry in the Province of Quebec, dealt with the addition 
of coloring to certain food products resembling butter. The substantive 
portion of this order is as follows: 

That be designated and considered as a substitute for butter in the sense and 
for the purposes of the Act to protect the dairy industry in the Province of 
Quebec (2-3 Elizabeth II, Chapter 6) any product, under whatsoever name it 
may be designated, which, by colouring or by an artificial preparation, imitates 
the colour and appearance of butter. 

Ontario.—The following legislation is reported: Bill No, 98——An Act 
to amend the Farm Products Marketing Act; Bill No. 126-—-An Act 
to amend the Ontario Food Terminal Act; and Bill No. 121—An Aet to 
amend the Game and Fisheries Act. 

Manitoba.—An Act to amend the Pharmaceutical Act: This legis 
lation relates essentially to qualifications respecting the practice of 
pharmacy, and other matters related thereto. It does not, however, 
impose any new conditions respecting labeling or sale of drugs. 

The Fish Inspection Act has been replaced by a new act. 

Saskatchewan. —The Pharmacy Act has been amended to take care 
of the recent changes in the Opium and Narcotic Drug Act respecting 
the authority for oral prescription for certain preparations. This 
amendment is, therefore, intended to make reference to the opium and 
narcotic drug regulations, and to give a retail pharmacist the authority 


to dispense narcotic preparations in accordance with the federal 


regulations. 
Alberta.—No report. 
British Columbia —No report. 


This concludes the report on pertinent provincial legislation. 
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